
IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE

WESTERN DMSION

UNITED STATES OF AMERICA,

Plaintiff,

VELSICOL CHEMICAL CORPORATION, a
Delaware corporation, CITY OF MEMPHIS,
TENNESSEE, a municipal corporation,

Defendants

)
)
)
)
)
)
)
)
)
)
)

Civil Action No.: 91-2815-G

AMENDMENTS TO THE PARTIAL CONS ENT DECREE

The Partial ConsentDecree entered in this action on October 10, 1991, by agreement of

the parties and upon approval of the Court is hereby amended as follows:

1. Section IV (Definitions) [page 8] is amended as follows:

by removing the phrase "Velsicol Chemical Corporation ("Velsicol")" from definition

"P" for "Settlors" and replacing it with "Custodial Trust."

By adding additional definitions as follows:

(X) ."Bankruptcy Settlement Agreement" shall mean the Settlement Agreement between

the United States, the State of Michigan, the State of New Jersey, the State of Tennessee,

Velsicol Chemical Corporation, Fruit Of The Loom, Inc., and NWI Land Management,

Inc. that was approved by the United States Bankruptcy Court for the District of Delaware



on August 9, 2002, in that court’s bankruptcy action number.99-4497 (PJW), attached

hereto and incorporated herein as Exhibit A.

(Y) "Custodial Trust" shall have the meaning assigned to that term in the Bankruptcy

Settlement Agreement. The Custodial Trust is LePetomane m, Inc., not individually but

solely as Custodial Trustee.

.

Sub-Section V.C. (Commitments by Settlors and EPA) is amended by adding a new

paragraph 6 to read as follows:

6. The Custodial Trust shall be substituted for Velsicol as a Settlor and shall

thenceforth assume all responsibilities and Obligations previously held by Velsicol under

the Consent Decree, as amended; provided, however, that with respect to the Custodial

Trust only, its assumption of the obligations of Velsicol under the terms of this Consent

Decree shall be limited to the extent :of ftmding for the Hollywood Dump Site Facility

Trust Account as described in the Bankruptcy Settlement Agreement, and shall otherwise

be subject to the terms and limitations of the Bankruptcy Settlement Agreement.

Moreover, in the event and to the extent that any provision of this Consent Decree, as

amended, is determined to be inconsistent with the terms and limitations of the

Bankruptcy Settlement Agreement, then the terms and limitations of the Bankruptcy

Settlement Agreement shall control.



3.. Section XV (Trust Fund) [pages 32-33] is amended as follows:

Sub-section A is amended by deleting it in its entirety and substituting the following:

A.    The "Hollywood Dump Site Revised Trust Agreement" ("Trust Agreement")

replaces the previously approved Hollywood Dump Site Trust Agreement and sets forth ’

the terms and conditions for the operation of the Hollywood Dump Site Trust Fund

("Trust Fund") upon approval by the court of these Amendments To Partial Consent

DeCree. It shall be the obligation of the Trustee of the Trust Fund to finance the

obligations of the Settlors under the Consent Decree. The Settlors shall make all

necessary payments to fully fund the Trust Fund in the manner and according to the

schedule set forth for each Settlor in the Trust Agreement. Money in the Trust Fund

slaall be used to pay the expenses of the Work conducted pursuant to the Consent Decree

and payments required pursuant to Section XVIII of the Consent Decree, including trust

administration expensrs; provided, however, that the Trust Fund shall not be used to pay

stipulated penalties pursuant to Section XXII of the Consent Decree.

Sub-section B is amended by deleting it in its entirety and substituting the following:

B.    Notwithstanding anything in the Trust Agreement, the City shall be responsible

for compliance with the Consent Decree. No proposed change in the Trust Agreement or

the Trustee shall be effective prior to receipt by the City of EPA’s written notice of its

approval.



Sub-section C is amended by deleting it in its entirety and substituting the following:

C.    The City shall be responsible for ensuring that the Trust Fund contains sufficient

funds to pay the expected obligations of the Settlors under the Consent Decree for the

next one hundred and eighty (180) days. In the event the amount of fimds in the Trust

Fund falls below this level, the City shall within the next thirty (30) days advance

sufficient additional funds to the Trust Fund to ensure prompt payment of all obligations

of the Settlors under the Consent Decree as project~l for the then next one hundred and

eighty (180) days. Money remaining in the Trust Fund upon both issuance of

Certification of Completion by the United States and issuance of certification that all

Response Costs have been paid shall then be disbursed in accordance with the terms of

the Trust Agreement.

o Section XXIII .(Covenants Not To Sue By The UnitedStates)[pages 50-53] is amended

by the addition of a new sub-Section that shall be inserted at the end of the Section and

shall read as follows:

H.    Velsicol Shall be relieved of all obligations and further liability pursuant to the

Consent Decree consistent with the terms of the Bankruptcy Settlement Agreement. The

Custodial Trust’s liability shall be limited by the terms of the Bankruptcy Settlement

Agreement.



o Section XXVII (Notices And Submissions) [pages 56-57] is amended as follows:

Section B is deleted in its entirety and in its place the following is substituted:

Sub-

B. Unless noted otherwise, where written notice is required to be given or a report to

other document is required to be submitted, such notice shall be sent to:

- Randy Bryant
Remedial Project Manager
Waste Management Division
United States Environmental Protection Agency, Region 4
Sam Nunn Atlanta Federal Center
61 Forsyth Street
Atlanta, Georgia 30303-8960

Paul Patterson
Administrator, Environmental Engineering
City Hall
125 North Main St., Room 608
Memphis, TN 38103
(901) 576-6742

Office of the Custodial Trust
LePetomane Ill, Inc., not individually, but solely as Custodial Trustee
Jay A. Steinberg, not individually but solely as President of
LePetomane 1II Inc., not individually but solely as Custodial Trustee

321 N. Clark Street Suite 2700
Chicago, Illinois 60603

Unless noted otherwise, when legal notice is required, such legal notice shall be sent to:

Sara L. Hall
City Attomey
City of Memphis
125 North Main St., Room 336
Memphis, TN 38103
(901) 576-6511



Quentin c. Pair
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Jttstice
P.O. Box 7611
Washington, DC .20044

David S. Engle
Associate Regional Counsel
United States Environmental Protection Agency, Region 4
Sam Nunn Atlanta Federal Center
61 Forsyth Street
Atlanta, Georgia 30303-8960

.

Unless otherwise noted, :copies of checks, and payment transmittal letters to the United
States shall be sent to:

Ms. Paula V. Batchelor
Waste Management Division
United States Environmental Protection Agency, Region 4
Sam Nunn Atlanta Federal Center
61 Forsyth Street
Atlanta, Georgia 30303-8960

Any payments due to the United States shall be mailed to:

United States Environmental Protection Agency, Region 4
Superfund Accounting
Attn: Collection Officer in Superfund
P. O. Box 100142
Atlanta, Georgia 30384

Section XXVIII (Effective And Termination Dates) [page 58] is amended by adding the

following language as a third sub-Section:

C.

Court.

These Amendments To Consent Decree shall become effective upon entry by the



,
Section XXXII (Lodging And Opportunity For Public Comment)[page 59] is amended

by adding the following language as a Second paragraph:

These Amendments to the Consent Decree shall be lodged with the court for a

period of not less than thirty (30) days for public notice and comment in accordance with

Section 122((1)(2) of CERCLA, 42 U.S.C, 9622(d)(2) and 28 C.F.R. 50.7. The United

States reserves the fight to withdraw or withhold its consent if the comments regarding

these Amendments to the Consent Decree disclose facts or considerations which indicate

that the Amendments to this COnsent Decree are inappropriate, improper, or inadequate.

Settlors consent to the entry of these Amendments to the Consent Decree without further

notice.

SO ORDERED THIS - DAY OF ,2004.

United States District Judge



THE UNDERSIGNED PARTIES enter into these Amendments To The Partial Consent Decree

in the matter of United States v. Velsicol Chemical Corporation and City of Memphis,

Tennessee, relating to the North Hollywood Dump Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date:
THOMAS L. SANSONETTI
Assistant Attorney General
Environment and NaturalResources Division
U.S. Department of Justice

Date:

Date:

ALAN S. TENENBAUM
National Bankruptcy Coordinator
Environment and Natural Resources Division
U.S. D~nt of Justice

Environment and Natural Resources Division
U.S. Department of Justice

Date:
Winston A. Smith
Director, Waste Management Division
United States Environmental Protection Agency
Region 4

Date:
DAVID S. ENGLE
Associate Regional Counsel
United States Environmental Protection Agency,
Region 4



THE UNDERSIGNED PARTIES onter into these Amendments To The Partial Consent De, cr~

in the matter of Unitod States v. Vclsicol Chemical Corporation and City of Memphis,

Tenn~sc~, relating to the North Hollywood Dump Snpe_xf~d Site.

FOR THE UNITED STATES OF AMERICA

Date:
THOMAS L. SANSONETTI
Assistant Attorney C_~msral
Environment and Natural Resources Division
U.S. Dopartment of Justice

Date:

Date:

Date:

Date:

ALAN S. TENENBAUlVl
National Bankruptcy Coordinator
Environment and Natural Resources Division
U.S. Department of Justice

QUENTIN C. PAIR
Envizonmcnt andN~/ar’~ Resource, Division
                  ¯__.g- L.

Director, Waste ~tdagolnent D/vision
United States En~mnmcntal Protection Agency -
Region 4

A F_2COI E          "
Associate Regional Counsel
United State,s Environmental Protection Agency,
Region 4

.G~’d K8~8 9~9 8G:60 ~0~-~0--83.q



TERRELL L. HARRIS
United States Attorney
Western District of Tennessee

JOE A. DYCUS
Assistant United States Attorney
800 Clifford Davis Federal Office Building
167 N. Main Street
                           103-1898
                        



FOR VELSICOL CHEMICAL CORPORATION

Authorized Agent to accept service for
Velsicol Chemical Corporation

Charles R, Hanson
Vice President, Environmental Management
Velsicol Chemical Corporation
Memphis Environmental Center
5909 Shelby Oaks Drive
Suite 146
Memphis, Tennessee 38134

Charles R. Hanson
Vice President, Environmental Management
Velsicol Chemical Corporation
Memphis Environmental Center
5909 Shelby Oaks Drive
Suite 146
Memphis, Tennessee 38134



FOR THE CITY OF MEMPHIS, TENNESSEE

Date:
Sara L. Hall
City Attomey
City of Memphis
125 North Main St.
                               3
                         

Authorized Agent to accept service for The
City of Memphis

Sara L. Hall
City Attorney
City of Memphis
125 North Main St.
                           103
                        

lO



FOR THE CUSTODIAL TRUST

Date:

Office of the Custodial Trust
LePetomane HI, Inc., not i                                   
                                                           

/ )! gteinberg, not in.dually but solely as                   
/ P: dent of LePetorla.._a~ m, Inc., not   
(-----=--~mdividually but solely as Custodial Trustee

Authorized Agent to accept service for the
Custodial Trust

Office of the Custodial Trust
LePetomane I]I, Inc., not individually but solely
as Custodial Trustee
Jay Steinberg, not individually but solely as
President of LePetomane HI, Inc., not
individually but solely as Custodial Trustee
321 North Clark Street Suite 2700
Chicago, Illinois 60603
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IN THE HNITED STATES BANKRUFfCY COURT.

¯ FOR THE DISTRICT OF DELAWARE

)
FRUCT OETHE -LOOM, -INc~r-et-al-. )

)
Debtors. )

"),

)
)

NOo-99-4497(-P~)

SETTLEMENT AGREEMENT

WHEREAS, on December 29,¯ 1999, the Debtors herein filed a

petition for reorganization under Chapter ii of Title Ii of the

United States Code, II U.S.C. ~ i01, et seq., as amended;

WHEREAS, on or about August 15, 2000, the United States,

fileda Proof of Claim against Debtors FTL and NWI, which asserts

a claim, pursuant to the ComprehensiveEnvironmental Response,

Compensation and Liability Act ("CERCLA"), 42 U.S.C. ~§ 9601 e_!t

s_e_q., relating to certain facilities owned by Debtor NWI;

WHEREAS, the States of New Jersey and Tennessee have filed

one or more Proofs ofClaim agalinst Debtors FTL and/or NWI with

respect to. certain facilities;

WHEREAS, in connection with a manage/ent buyout of Velsicol

in 1986, FTL, NWI, and Velsicol entered-into the A&I Agreement

and NWI agreed to take title to the Seven Properties, as defined

herein;

WHEREAS, the A&I Agreement provided that under certain

circomstances VTL and NWi may be contractually obligated to

EXHIBIT A



indemnify:Velsicol for certainenvironmental liabilities-with.

:~)~[~".~a~sia~t: ~t :£~ei:~even-:F~citi~ies :iah~d-¯-t~e -A&I :’Facilities-;-.-- ~¯ --. ~.~-: ............. ~¯ ......"

¯ .-    WHEREAS,. on ¯February 28,. 2001, theBankruptcy. Courtentered ._

..... an ¯order .approving the...rej ection by.~ FTL _and.. NWl of. the A&I . _.

Agreement; . --

WHEREAS, on or about Augus~ il, .2000.,~-gelsicol filed proofs

of claim against Debtors FTL and NWI, on its own behalf and on

behalf.of¯ EPA and all State Environmental Agencies and

Subdivisions pursuant to ii U,S.C. ~ 501(b) and Bankruptcy Rule

.:3005, for liabilities under CERCLA, contract law, and other

applicable- laws for the Seven Facilities and the A&I Facilities;

-WHEREAS, the Governmental Parties contend that Debtors FTL

-and NWI have liability under CERCLA and the Atomic Energy Act

(~AEA"), 42 u.S.c. §~ 2011 e t se_q. and regulations promulgated

thereunder, for response actionand/or response costs and Natural

Resource Damages with respect to the Seven Facilities and the A&[

Facilities and that they are entitled to administrative expense

¯ priority for some of the Debtors" environmental liability under

¯ . CERCLA;

WHEREAS, the Governmental Parties contend that Velsicol has

liability under CERCLA and the AEA for¯response action and/or

response costs and Natural Resource Damageswith respect to the

.Seven Facilities .and the A&I Facilities, but Velsicol contends

that it has an inability to pay or limited ability to pay such

I iabilities ;.

-- 2 --



WHEREAS, FTL, ~qWl, and Velsicollhave certain-insurance

and~he A&IFacilities, including-but not limitedto, policies

...... issued-by .thede£endants in the. Illinois ¯Insurance. Litigation,.

the PLL-Policy, and the Ve~icol. PLL Policy;

WHEREAS, NWI is the owner of:~ertain Preferred Shares of

stock in True specialty Corporation (~TSC’),~ the parent

corporation of Velsicol;

WHEREAS, FTL and NWI desire to liquidate, and have filed a

proposed Plan of Reorganization providing for the liquidation of

their assets, including~the Seven Facilities;

WHEREAS, the Parties hereto, without admission of liability

by any Party, desire to settle, compromise and resolve the claims

and contentions of the Governmental Parties as provided herein

and make provision for the Seven Facilities following the

liquidation of ETL and NWI;

WHEREAS, FTL, NWI, and Velsicol, without admission of

-liability by any Party, desire to-settle, compromise and.resolve

.th-eir~claims-~and cont~nti0ns a-s-providedherein, including

without limitation, £he assumption of the A&I Agreement, as

amended hereby;

NOW, THEREFORE, in consideration of the mutual promises

contained herein, and for other good and valuable consideration

receipt of which is hereby acknowledged;

- 3 -



.... IT IS HEREBY STIPUEATED and agreed to by-and-beCween-£he .

~:~ ~;.~~i~s:~:heret~2.~ ~s~j e~t~ :~b::-a~p~o~a ~ :by ::t~e:-Ba~k-r~t~y-.Court ~=~ ~ " ..... ’ ~

follows:

i. - Definit&ons ..................
I

"AEA" shall-mean~ the-Atomic ~nergy Act,42 U~S.C. §§ 20Ii e_Lt

s_9_q., and regulations promulgated ther~under~;--.~--

"A&I Agreement" shall mean the Assumption and Indemnity

Āgreement between FTL, NWI, and Velsicol dated December 12, 1986.

"A&I Facilities" Shall mean the Facilities listed on

Attachment A. hereto, which are facilities (other than the Seven

Facilities) at which Velsicol may have had a right of

indemnification or other rights under the A&I Agreement. A&I

Facilities shall no[ include any part of. the Seven Facilities.

In addition, the A&I Facilities shall include any additional

Facilities identifiedby veLsicol pursuant to Paragraph II of

this Agreement.

"Agreement" shall mean this Settlement Agreement.

"AllowedAdministrative-Expense Claims, shall mean an

-allowed.admi~istrativeexpense claim under the Plan of                      -

Reorganization, or if a Plan of ReorganizatiOn is not effective

as of the Effective Date hereof, an allowed, administrative

expense claim under ii U.S.C. ~ 503.

"Allowed General .Unsecured Clai~" shall mean an allowed

general unsecured claim under the Plan of Reorganization.

-- 4 --



........ /~’Bankruptcy Court" shall mean the United States Bankruptcy--     - ....

..... ~CERCLA" Shall mean the Comprehensive Environmental .....

-Response,/~Compensation and. Li~ability_Act, .42 U.¯S.C. ~ 96.0i e_!t ...........

~Custodial Trustu .shell mea[n th~ZCustod:i~l-Trust to be

established i:n accordance with Paragraph .2 of this Agreement

...... ~ ~DOI" shall mean the United States Department of the

Interior and any successor departments or agencies of the United

States.

"EPA" shall mean the united States Environmental Protection

Agency and any successor departments or agencies of the United

States..

~EPA Region 4 Settlement" shall mean the contemporaneous

administrative settlement between EPA Region 4 and Veisicol,

which, inter alia, has provisions requiring certain payments

towards past costs at the Hardeman and Residue Hill Facilities.

~Ef-fective Date" ¯shall meanthe effective date of this

’~greement whgch shall be-the-first bus[in-ess-dayafter the

Bankruptcy Court order approving this Agreement becomes a final

order.

"Execution Date" shall mean the date on which the last of

Velsicol, FTL, and NWI have executed this Agreement.

"Facilit/’, including with respect to any of the A&I

Facilities or the Seven Facilities, shall include: (i) for those

- 5 -



" .... Facilitie’s (or parts thereof) now .or~ereafter include’d On the

~-3-~---?.----~t~f.-ona,l .:Pri~riti.e~...:L~.s:t~...~-~.L~.}~.~..-.~4..2:~-U.:.~:C.~:~:.~:.:96~...‘-a~-.=~reas a.s~._ .... . ..... .,.
........... . . . . , . , . ,., .,, =.. v, .:_

..... defined.bg. EPA..for.purposes of the. NPL, including¯ the_migration ..

............ of .hazardo.us_substances therefrom _and .any.later expansion of..~such. "

Facility as may be determined~by-EPAi-and-:anyaffected natural

resources, or (ii) for those Faciliti-es .~or.pa~ts thereof) not

included on the NPL, all areas.affected or potentially affected

-bYthe-release or threatened-releaseofhazardous substances, and

affected natural resources, as a direct or indirect result of the

¯ operations or activities occurring .on or in the vicinity of the

property..which gave rise to the release or threatened release,

including the migration of hazardous substances therefrom (but

not including locations of other releases of hazardous substances

resulting from the off-property disposal of hazardous substances

generatedfrom such operation.s Or activities).

~FTL" shall mean Fruit of the Loom, Inc., a Delaware-

corporation debtor and debtor in possession, including, as it may

exist from and after the Effective Date.of the Plan of

- Reorganizationi

~FTL Entities" shall mean (i) all debtors excluding NWI and

FTL in the chapter ii cases pending in the .Bankruptcy Court

entitled In re Fruit of the Loom, Inc,, et.. al.~, No. 99-04497

(PJW), (ii) all subsidiaries of any of the debtors, expressly

including subsidiaries of FTL, (iii) all entities created

Pursuant to the Plan of Reorganization, whether as a successor to

-- 6-



?

:’- a :’debtor or-otherwise (exclud~’ng the" NWI/FTL..Successor, the f .....

!~?:.:~!:i’?~<i~nS~,od~i~:Tr~s:.t~ -.~-dd..FTL~.~:S~a._subsi~:i:a~ff~Of--.~.£he::~NWi/FTL ...... -, ....
f:.=.... ::::,.,.- .......-~=

Successor.).,. (iT) .New_FOL, Inc..,_.:and (v.).. each..of the debtors as

.-thee-same ..may. be reorganized pursuant to the Plan _of .........

- Reorganization (butnOt the :NWI/’FTL.Successor, the Custodial

Trust, and FTL as a subsidiary of .Zhe NWI:/FTL.Successor). The

Debtors and subsidiaries are listed in Attachment B hereto.

~FTL Insured EntitiesUnder The PLL Polic/" shall mean the

FTL Entities and the named insureds under Endorsement #14 of the

PLL Policy.

"FTL Protected Entities" shall mean any successor, assign,

employee, officer, or director, of FTL, NWI, or the FTL Entities.

"Governmental Parties" shall mean the United States and the

States.

"Illinois Insurance Litigation"~ shall mean the claims and

counterclaims asserted, or which could have been asserted, by the

parties in Fruit of the Loom, Inc., et al. v~. Transportation

.... Insurance Co., et al~., No. 97 ~-13555, pending-in the circuit

.... court of Co0k County, Illinois. ’

"Natural Resource Damages" shall mean damages for injury to,

destruction of, or loss of natural resources.as defined in 42

U.S.C. ~ 101(16) and includes natural resource damages assessment

costsand restoration actions.

- 7 -



/

~New FOL Inc." shall mean the Purchaser under the Asset --

’~: ~-= .... ~ ~nr~ha~e ..-Agreement: "(~AP~~ ~-~- a-s defined" ~in~-~ the 9-1an of.

Reorganization.
\

........ "NOAA~" shall, mean the_National.Ocean~c...and._Atmospherih ...........

Administration of the Department of Commerceand any s.uccessor

department or agencies of the Unit~.~tates. ’ "

"NRC" shall mean the Nuclear.Regulatory Commission and any

successor departments or agencies-of theUnited States.

"NW[" shall mean NW[ Land.Management Corp.

~NWI/ETL Successor" shall mean the Liquidating Trust to-be

---establishedin accordance withParagraph 2 of this Agreement.

"Parties" shall mean the United States, the States of

Illinois, Michigan, New Jersey, and Tennessee, N~I, FTL, and

Velsicol.

"Plan ofReorganiiation, shall mean Second Amended Joint

Plan of Reorganization of Fruit of the Loom, dated January 31,

2002, as amended and/or supplemented.

...... .PLL Polic~’shall mean the "Pollution Legal ¯Liability

’Select-iInsurance Polic~’issued to-FTLby-~rican-~nternitional "

Specialty Lines Insurance Company having an effective date of

October 30, 1998. See Paragraph8 below.

"Revised Velsicol Agreements" shall mean the amended

Certificate of Designation, Contribution Agreement, Shareholder

Agreement, and related documents, attachments, and exhibits and

amendments thereto, which establish the agreements of Velsicol

-8-



i :~:/:- :-’L :i :" ::’:Rk~fei~red¯-. .:Shares--:to.7:be:-~)w(%ed ,~yT.~t-he - NW I.:/.[~I’L SuceessGr,..

~nd"the NWl/FTLSuccessor,~including rela£ed"to the Velsic01

........ -’:Seven.,Facilities" .shall mean¯ the following Facilities:.-the

St .... Louis..Facility .. in..S.t,. Louis., ..-Michigan; .the_ Br.ec.kenridge . ....... ~ ..........

Facility .in St.Louis/Breckenridge, Michigan~ theResidue Hill

Facility in Chattanooga,- Tennesse~;.¯-the.HardemanCounty Landfill

Facility in Toone, Tennessee; the Hollywood.Dump Facility in

:Memphis, Tennessee; the Marshall 23 Acre Facility inMarshall,

Illinois; and the Ventron/Velsicol Chemical/Berry’s Creek

Facility in Wood-Ridge and Carlstadt, New Jersey, With respect

¯ to.each of the Seven Facilities referenced in this Agreement,

such individual Facility means the corresponding property

description in Appendix C and any areas within the definition of

Facility above for such property.

"Seven Properties= shall mean certain real property owned by

NWI, and to be owned by the Custodial Trust, as more fully

described in Attachment C hereto. The Seven Properties fall

-.    within the Seven Facilities. .-Attachment-C may .be amended¯upon

./i.presentation-o~¯ acceptable.-documentation-of ownershipby NWI:

agreed upon by. NWI~ Velsicol, the United States, and the State¯

which the amendment relates to.

"South Coal Tar Moun~" shall mean the South Coal Tar Mound

portion of the Tennessee Products S.uperfund B~cility in

Chattanooga, Tennessee. The South¯Coal Tar Mound is located in

the northernmost portion of the Residue Hi-ll Property.

- 9 -



.... "States"-shall-mean the States Of lllinois, Michigani.New

...........~ ..._ . ~i ~exs~@~,. and. :Tennessee. . ......-....- ....... ~ ...............

........ ".Trus£..Accounts and :Trust Subaccounts" shall be the trust

............ accounts, and snbacconnts ._for. the.. Seven F~cilities. and the

administrative accounts described inParagraph 3 of this

Agreement .................... - ....

"~nited States" shall mean the United States of America.

~Velsicol" shall meanYelsicol Chemical Corpora£ion and its

parent, True. Specialty Corporation.

"Velsicol EnvironmentalTrust Fund" shall mean the trust to

be established to provi.defunding for the cleanup and/or

remediation of real property in accordance with the terms and

limitations contained in Paragraph ii of this Agreement.

~Velsicol Fund Trustee" shall mean the Trustee for the

Velsicol Environmental Trust Fund.

~Velsicol PLL Polic/’.sh.all mean the insurance coverage

provided by American International Grouppursuant tQ the binder

:    letter issued to Velsicol datedDecember 28, 1999~

............. .VelsicolPreferredShares" shail-meanth~ preferred-shares ....

of stock in True Specialty Corporation owned by NWI, and to be

owned by the NWI/FTL Successor,.-with all-..rights~-therein, as set

forth in the Revised Velsicol Agreements and under applicable

law.

- I0 -



.i

~-"~ 2. Formation and PurDosesof NWI/FTL Successor and - --

........ : :: ::-:~t~Stbdial:~rus-t ..... - - .- ¯ ..................... - .......-:: -~-=~ ............

"            ... (a) The NWI/FTL Successor.    The NWI/FTL Successor will ....

.... be_a. Liqnidating Trust to be formed as a~suc.cessor to NWI and.. ¯ ..... ¯

FTL, whichsha-ll also hold the New: Capital~:StOck of FTL issued¯

pursuant, to the Plan of Reorganization.i.. Through-its approval of

this-Agreement, the BankruptCy Court willset forth the rights,

liabilities-and limitations upon liability of the NWI/FTL

Successor and otherwise authorize implementation of the temms of

-this Agreement{. which has been incorporated into the Plan of

Reorganization,. The NWI/FTL Successor’s purpose is to implement

this Agreement by receiving and distributing the assets .held by

it as set forth herein to provide the funding to the Custodial

Trust and Velsicol Environmental Trust¯ Fund described herein and

the payments to the creditors of NWI andFTL described in

Paragraphs 7(b)-and 8 hereof. Assets of the NWI/FTL Successor

shall be held in trust for this purpose, and may not be used for

"    anypurpose other than as expressly provided in this Agreement~

...... ¯ Beneficial.-~nte.rests ~ntheNWl/FTL-Successorshallbe-heldby

the.Governmental Parties, the Custodial Trust, the Velsicol

Environmental Trust Fund, Velsicol(solely,.for.{payment of certain

attorney’s and insurance recovery consulting fees),~ FTL Insured

Entities Under The PLL Policy (solely £o allow them to receive

certain insurance proceeds), holders of allowed claims against

NWI and FTL in accordance with their-respective¯ interests as set

- Ii -



-~f~rth. in ’this--Agreement<which shall-be implemented.by:the Planof ----

....... tight to payment :only for. certain attorney’s .and insurance

: .. ~ ..........~eco.very consulting ...fees...as ipaov.ided .in. Paragraph 1 6~ be/ow; .

holders of -allowed claims a.gainst NWI..and: FT~shall have a right

- to payment only¯ as provided i-n-Panag~aph...7~(b) :J~elow; and the FTL. "

Insured Enti~ties Under The PLL Policy. shall have a right to

payment onlyr-as Provided in Paragraph. 8. below, -NWI/ETL Successor

.shall. succeed only to the obligations, rights and benefits of NWI

and FTL that are contemplated in this Agreement, .which shall be

implemented by the .Plan of Reorganization. .NWI/FTL has

.established other successor entities in their Plan of

Reorganization for purposes other than that set forth herein.

In furtherance of the foregoing, the NWI/FTL Successor shall

be the legal successor in interest to certain rights under the

PLL Policy and all of NWI’s and FTL’s rights under the insurance

.pol~ciesthat are the subject of the Illinois Insurance

..... .:Litigation to facilitate recoveries from such policies.

"~Contributions~~nd-accretions to th-e NWI/FTL Successor shall

include: (i) payments for the Allowed Administrative Expense

Claims, (2) proceeds from the l-llinois-Insuranc9 Litigation, (3).

proceeds related to the Seven Facilities and the A&I Facilities

for claims made under-the PLL Policy, (4) the recoveries under

the Velsicol PLL Policy for the Seven Facilities, (5) proceeds in

respect of the Velsicol Preferred Shares, and (6) interest earned

- 12-



t.

upon ~fund~ "held by:the NWI/FTL Successor. ’The NWI/FTL"Succ~ssor ........

~!=~~L..-~~ .~l~l:l:~n0t-:-own:: o~ have-any---l~ga.{.fii~ter~st-~n’--~he~ Sere,. ~rope~t-iesc:--:--.~: -

Instead,..the Rarties_.will not_oppose NWI’s proposed transfer of, .....

-- .... and. NWI shall, Within:.thir£y. days of.the_Effective Date.but not.

before payment: of the ~l!owed-~Adm~nistrative-Expense Claim under

Paragraph 4 hereof, transfer-th~..~e~en~..~roperties-to an

independent Cu~.todial Trust which will hold title to the Seven-

.Properties.-"

(b) The Custodial Trust.. The purpose of the Custodial

Trust will be to own the Seven Properties, carry out

administrative-functions’related to the Seven Properties as set

forth herein, manage and/or fund implementation of response

-actions or natural resource damage assessment and restoration

actions selected and approved by the relevant Governmental

-Parties with respect to the Seven Facilities in order to

facilitate response action at the Seven Facilities and ultimately

to sell the-Seven Properties, if possible. The Custodial Trust

...... will be .funded as. specified herein.and¯ the .documentation

’.i_.".._ establishing, the.Custodial. Trust (the~’Custodia!- Trust

Documentation"). Contributions andaccretions to the Custodial

Trust shall include: (i) the Seven--Properties:.-and proceeds of

any lease, sale or other disposition of the Seven Properties, (2)

payments from the NWI/FTL Successor of amounts received by the

NWI/FTL Successor and payable to the Custodial Trust under the

- 13 -



termshereof,and (3)-any’interest earned On funds held by the ....

-- ’":?:- "~-:--_~n~S:tb:diaf- Trust ~ . ....... =:- --~- ~= = ...........

(~).As set_forth below, the contributions and ..

.... accretions to th.e_NWl/FTL_Successor ..(~including..to_..ETL, if .any, " _ ......

See-~aragraph 8)..will be dedi~ated-for~the-purposes set forth in

this Agreement and will be distributed .to:-{d~ th~ Custodial

Tr~st.. for the benefit of the Trust.Accounts, (ii) the holders of-

...... allowed claims against FTL andNWI-, (iii) Velsicol in

reimbursement of its reasonable attorney’s and insurance recovery

outside consulting fees and~expenses in the Illinois Insurance

Litigation after the Execution Date, and (iv) the Velsicol

Environmental Trust Fund, all solely as provided in this

Agreement:

(d) The Custodial Trust and NWI/FTL Successor shall at

all times seek to treat the Trust Accounts they are holding as

Qualified Settlement Funds pursuant .to Treasury Regulations under

Section 4688 of the Internal Revenue Code.

¯ ’ .(e) The-Custodiai Trust~and NWI/F~L :Successor shall be-

....... est~b~iBhed within-20 days..of~th-e BankruptcyCourt’-s--approval of

this. Agreement, whether or .not a Plan of Reorganization has been

confirmed and becomes effective. Jay A. Steinberg has

tentatively’agreed that a corporati0n or limited liability

corporation to be established by him with himself as President is

willing to be the Trustee for the NWI/FTL Successor, the Trustee

- 14 -



.... for~the"Custodial Trust, and. the Trustee forthe Velsicol

7:i:~:~::Lf~vironme~tat:.-~rust.~und. -.     .- ......... -. ....._....=.~:..:-::.~.:~..: .....

........ (.f).The.P1an.ofReorganization shall provide, th-at.~ ........

.... ~olders..of..claims_aqainstNWXLETL..other...than. the ~ar£ies to..this

Agreement shall have no rightsagainst t.he..NWI/FTL Successor,

FTL, the Custodial Trust.,..and tbe-’Velsicol Environmental Trust-

.Fund other.than the rights provided to .holders of allowed claims

as set forth specific&fly in Paragraph 7(b) or 8.

(g) In the event that the insurer for the PLL Policy

takes the position that if the NWI/ETL Successor doesnot own the

Seven Properti.es, coverage under the PLL. Policy is impaired or

limited in any.way, then the NWI/FTL Successor and Custodial

Trustee shall be deemed retroactivelY merged and combined into

the NWI/FTL Successor and the respective Trust Accounts for each

particularFacility shall likewise be consolidated and the

NWI/FTL Successor will assume all responsibilities of the

Custodial Trust under this Agreement and all Parties shall., retain.

.all rights-under this Agreement.

.... ~3. - Trust.Account:sv" (~) Funding and proceeds for response ....

actions or response costs for each of the Seven Facilities will

be held by the NWI/FTL Successor::.~nd thereafterthe Custodial

Trust, each of which will maintain separate Trust.Accounts for

each Facility in accordance with this Agreemen£. Funding and

proceeds for Natural Resource Damages for the

Ventron/Velsicol/Serry’s creek Facility will be held by the

- 15 -



~NWI/FTLSuccessorand thereafter the Custodial. Trust,-.~ach Of

Resource Damages.for.such Facility .in accordance with.this.

Agreement-andseparate...from the_response_ action_Trust . ........

Subaccount(s) for such Facil’ity~ i. Funds for’the administration

of the Custodial Trust and .the NWI~FTL-¯SuccessOr. willbe held in

trust by the Custodial Trustee or the NWI/FTL Successor, as the

case may be, fin separate administrative--Trust Accounts subject";to

disbursementsolely as provided in this Agreement.

(b) The Trust AccOunts shall be funded initial.ly by a

payment in theamounts of the Allowed Administrative Expense

Claims specified in Paragraph 4 below. After the initial

funding, amounts received for the Trust Accounts from insurance

proceedsfrom the Illinois Insurance Litigation (.see ParagraPh
\

6), and proceedsfrom theVelsicol Preferred Shares isee

Paragraph 7), willbe allocated as follows: 28% for response

actionor response costs for the St. Louis Facility; 3% for

response action or .response costs for the Residue.Hill Facility;

29% for re~ponse~ction-orresponse-costs-forthe HardemanCounty

Landfill Facility; 5% for the Hollywood Dump Facility; 1% for

response action or response costs, for the_Marshall 23 Acre

Facility; 29% for response action or response costs or Natural

Resource Damages for the Ventron/Velsicol/Berry’s Creek Facility;

and 5% for administrative funding for the NWI/FTL Successor and

Custodial Trust whichare not response action or response costs

- 16 -



¯ , . .     -.

"’ ..... or ’Natural ResourceDamages. The United States may at any time

.... Trustee_that its estimates have changed and prQpose that the ............

N~[/F~LSuccessor and Custodial Trustee make a~l future payments. _.

to~rust Accounts-from Illinois Insurance Litigation Proceeds and-

Ve!sicol Preferred shares Proceeds in accordance:with a revised

percentage allocation or that funds in a Facility Trust Account

be transferred, to another Facility.Trust Adcount to implement

selected response action. With respect to the St. Louis

Facility, after additional response action is selected for this
°_

Facility, EPA and Michigan shall notify the Parties, NWI/FTL

Successor, and the Custodial Trust as to how the percentage

allocation/funding for the Facility will be equitably allocated

between operation and maintenance and other response

action/response costs and the NWI/FTL Successor and Custodial

Trustee shall thereafter hold the funding for the Facility in

Separate Trust Subaccounts for operation and maintenance and

other response acti0n/response costs in accordance with the

.=notice provided:Notwithstanding the above, the--percentage~and

funding for: (i) the Ventron/Velsicol/Berry’s Creek Facility,

(ii) the Residue Hill Facility, (iii) the Marshall 23 Acre

Facility, and (iv) operations and maintenance-at the St- Louis

Facility after receipt of notice from EPA and Michigan may be ¯

increased but shall not be decreased without the written consent

of the State of New Jersey, the State of Tennessee, the State of

- 17 -



.... Iilinois,-and the state OfMichigan (respeOtivelyfor Facilities

this-.Agreement. (.with. respect to._S.t. Louis Eacilitybelow the ........

........ @ercentage..~-o be provided..i.n, the-notice, from’EPA ..and../4ichigan) ..........

under this procedure, provided that .thi.s. exception shall not

apply to the Residue Hill Facilityif.~Tennessee-"receives funding

from EPA, or the Marshall 23-Acre..Facility if Illinois .receives

~unding fromEPA, in the future ¯for.cleanup of such Facility~

-. (c) Any State may dispute-the United States" proposed

revision of percentage or fundingfor a Facility in their State

.~- in accordance with Paragraph 22 of this Agreement (the "Dispute¯

Resolution Provisions"). The NWI/FTL Successor and Custodial

Trustee. may dispute any:reduction in the percentage of funding

for the administrative Trust Accounts in accordance with the

Dispute Resolution Provisions.

(d) The NWl/FTL Successor shall (i) set aside, in a

separate Natural Resource Damages Trust Subaccount, 10% of all

.~-..proceeds..received under.Paragraphs--4(a)., .6} and.7hereoffor .....

.deposit .in-the Ventron/Velsicoi/Serry’-sCreek~aci~ity Trust ......

Account to be dedicated in a separate Trust Subaccount as partial

payment for ¯Natural Resource Damages.-forthe .Ventron/Velsicol/.

Berry’s Creek Facility and (ii) pay the State of New Jersey as

partial reimbursement of its past response costs 10% of all

proceeds received under Paragraphs 6 and 7 hereof~for deposit in

the Ventron/Velsicol/Berry’s Creek Facility Trust Account up to a

- 18 -



-- maximum payment of$1,12q,452. In.addition, because the

-. resource ~amage...assessmentl.and ~estora.tion..is uncertain for. the ....

.Ventron/Velsic6~/Be~ry’s Creek._FacilitM_at £his..time, the.     .__

¯ --~ remaining 80%-(this will be a higher.pe[centage if New Jersey has

received, the maximum pa~ent under --~.ii) ..;above) o f Proceeds
\

received by the NWI/FTL Successor under Paragraphs 6 and 7 of

this-Agreement (but.not under Paragraph 4 of this Agreement) for

deposit into the Ventron/Velsicol/Berry’s Creek .Trust Account

will be held in-trust and not released by the NWI/FTL Successor -

until.the United States on behalf of EPA, DOI, and NOAA and the

State of New Jersey provide a joint notice to the NWI/FTL

Successor and the Custodial Trust as to how this 80% should be

equitably divided between response action/response costs and

.Natural. Resource Damages. The NWI/FTL Successor and Custodial

Trustee shall thereafter hold the appropriate portions of this

80% in separate Trust Subaccounts of the Ventron/Velsicol/Berry’s

C̄reek Facility Trust Account for response action~response costs

....... ¯ ....and.._Natural...[R~sourCeDamages consistentwiththe not~ce provided.-

The United States on behalf of EPA and the State of New Jersey

shall also provide a jointly negotiated notice:.t~ the NWI/FTL

Successor and the Custodial Trust as to how the percentage

allocation/funding for response action/response costs for the

Facility should be equitably divided between the Wood-Ridge and

Berry’s Creek portions of the Facility and between operation and
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°
.4...

¯ . .. ¯
. /

..... maintenance, -any remedial¯ actiDn cost_-share-of the State of New- ..........

h-t?.~/:~¯ jf::~aers _~~ :- ~ana: :~othe~:fre~ p~ .se--:a-ct -i-on ~- r.. es~o~se..’eo~-t, s ~ .at--.~a~. ~nd:¢.t. -h~ ~ ~-i-.... .... i .~

Nwi/FTL .Successor .and...Custodial Truste~..shall .thereafter hold ¯ the. _ .

.~ .... funding for-~e~ponse .aCtion/.~eaponse.. costs .:for._the Facili.ty.:in .....

separate Trust Subaacounts..--in accordance withouthe notice

provided, EPA .apprOval shall ’not ~be .necessary-,-fo~:.gayments from

¯ the subaccount for the Wood-Ridge porti’on of the Facility so long

¯ ".’-    as. that portion of the Facility continues to be State-enforcement¯

¯lead.

(e) The NWI/FTL Successor and Custodial Trustee shall

.use each Of the Trust Accounts (¯other than the administrative

accounts, the account for the Breckenridge Facility, the portion

Of the Ventron/Velsicol/Berry’sFacility account dedicated now or

in the future for Natural Resource Damages pursuant to

Subparagraph 3(d) above, and the up to $9,000 that may be Claimed

by NOAA with respect to the St. Louis Facilitypursuant to

subparagraph .3(f) below) to fund. response action .or response

¯ cOsts pursuant to CERCLA-.with respect to hazardous, substances or

¯ :iwast.es releasedor threatened.to be releasedatorfromthe    ’

respective Facility for which the Trust Account was created.

Funding. from a Trust Subaccount ded,icated;.:s.ol-ely to-Natural

Resource Damages shall be used to restore, replace, acquire

natural resources or assess Natural Resource Damages related to

releases of hazardous substances at or from the respective

Facility- The administrative accounts will be used solely to pay
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-" the CostS. o~administering [heNWI/FTL Successor and the     --

...... (f.)_ The. United States or the. States may obtain payment ...

....... from a.respec£ive Trust.Account__.to..xeimburse or_fund nesponse ...

action .for theSeven Facilities as¯provided,i~ this subparagraph.

After the Effective Date, reimbursement_m~ay-be-:sought for

response costs incurred after.August i, 2001 (as well as the.past

response costs required to be-.paid under subparagraph 3(d) above)

or for funding of selected response action to be commenced within

one year of. the request. With respect to the St. Louis Facility,

. i} NOAA shall be reimbursed by the NWI/FTL Successor for up to

$9,000 in reimbursement of its documented past costs; (ii) EPA

and Michigan will enter a joint agreement governing allocation,

use and requests for all other funding provided under this

Agreement for the St. Louis Facility; and (iii) EPA will not make

requests for reimbursement for its performance of the February

1999 ROD for.Operable Unit 2 ("OU2") unless EPA and.Michigan

¯-    .-determine-that-further funding~or, other.-response action at the

" ._ Facility ~il:.not be needed~ ..... R~quests for-fnnding for-.the

Ventron/Velsicol/Berry’s Facility must be consistent with

subparagraph 3(d) above. Requests for reimbursement or funding

for other than site assessment work shall describe the response

actions for which reimbursement or funding is sought, and shall

include a certification that the pertinent United States agency

"̄    or State agency, as applicable, selected~approved the response
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¯.r

¯ " .... action and shall attach-a document-evidencing-such--selection/- .......

~.’-i ;:~~ro:_va-t~ ! -:ForT~:ite ~ as~e-sTs~ .~: ,~ 0-~. =--r~..~ests-.:f.o~.: r~ imb~s e m.e~~i~ .~-~.--:-i~-~:- . .:’-"

.o~..funding sh~ll.describe..the _site assessment and ¯shall include a--

certification/by-the.-.pertinent..United_~.tates...agency.or .State

-agency, as applicable,- that.:su~h.lsite:.assessment is authorized

--under.and consistent with applicable statut.ory~and regulatory

¯provisions.

(g) Payments for Natural Resource Damages for the-.

Ventron/Velsicol/Berry’s Creek Facility may be made only by joint

¯ requests by the. State of¯New Jersey., NOAA, and DOi to obtain

payment from the .Ventron/Velsicol/Berry’sCreek.Trust Subaccount

for Natural Resource Damages. Such requests shall describe how

such funding would be used to restore, replace, .acquire natural

resources or assess Natural Resource Damages related to the

Facility, shall include a certification that the natural resource

trustees selected/approved such activity and shall¯ attach a

.document evidencing such selection/approval, and shallbe

......... -consistent with subparagraph 3(d).--above-.

............. (h)-TCDpieslof.a~requests for’pay~ents-orfunding .......

under this Paragraph Shall be sent to EPA Headquarters, the State

in which the Facility is located,, the NWI/FTL.Successor,

Custodial Trustee, and Velsicol. All requests shall initially be

made to the NWI/FTL Successor, which shall provide appropriate

notice to the insurer under the PLL Policies and shall provide

copies of such notices to all Parties-. The NWI/FTL Successor
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" shallthen, Within--five business days of anyrequest’-mee%ing--the. ,-

. ... the appropriate Trust Account to the CustQdia! T~usteee Who shall .....

deposit-.thefunds received.in:_the~espective= Trust Account_of~he

Custodial.Tr~sJt. The Cust.odial.iTrustee.shaiT-::then, in the case

of. requests for direct fundingf:pay-..the~xequested-lfunds:from the

appropriate Trust Account to the Governmental Haxtymaking the

request within I0 days of receipt of the funds. In the case of

requests by a Governmental Party for the Custodial Trustee to use

the funds to perform work, the CustodialTrustee ¯shall utilize

the funds from the appropriate Trust AcCount to,undertake such

work promptly.

(i) If the United States determines that the funding

for the Breckenridge Facility (see paragraph 6(a)) is inadequate,

it may propose a revised percentage and/or funding allocation

under subparagraph 3(b) above that includes additional funding

for the Breckenridge Facility. Notwithstanding any other

-.-pzovision in this Agreement, unless the NRC agrees-otherwise in

--.writing,~fundi~g under this AgreementfortheBreckenr!dge

Facility shall be used solely to fund reclamation at or near the

Breckenridge :Facility pursuant to AEA § 161(b)~, 42 U.S.C. ~

2201(b). The Custodial Trustee shall utilize funding allocated

to the Breckenridge Facility under this Agreement to meet all

reclamation criteria of i0 C.F.R. Part 20, Subpart E,

Radiological Criteria for License Termination, ~ 20. 1402
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"     "~Radioi0giCal criteria-for Unrestricted use." The Custddial --

~..~.~.~r~s:te~..~y.~ife~#~c~"trac~r~..t~c..~m..p~ete~.re~.l~ma~i~n~..The-’ .......... .... -~.- .... -...~_

..Custodial.Tr~stee Shailperiodically make,progress reports to. NRC

-    and pay the_contraCtor f=om..the.-funding-under-.this Agreement ...... ~ ....

after obtaining the written approval-of-t.he NRC.

4.    Allowed Governmental Part~Claims~’~(a’)¯ Administrative

Expense Claim. Pursuant to the order of the Bankruptcy Court

¯ approving this ¯Agreement, the Governmental Parties will be

granted a single Allowed Administrative Expense Claim against FTL

in the amount of $4,292,808,~ subject to any reductionprovided

for below. TheGovernmental Parties" respective rights to the

Allowed Administrative Expense Claim shall be strictly in

accordance with¯the terms of this Agreement. FTL shall pay the

Allowed Achninistrative Expense Claim in full to the NWI/FTL

Successor (except for the payment~on account of the Breckenridge

_Facility)., which~shall be allocated to the Trust Accounts

administered by the NWI/FTL Successor as follows¯: (i) $1,200,000

for.the-St. Louis Facility;. (ii) $316,518 for the.Residue Hill

_.¯ Facility; --(iii) .$I, 56~, 411.~for -th~-Hardeman County ~Landfill

Facility; (iv) $I,000,000 for the Ventron/Velsicol/Berry’s Creek

Facility; and (v) $200,000 to the,-Trust Account for

administration of the NWI/FTL Successor and Custodial Trust. In

addition, $14,879 is to be paid directly to the Custodial Trustee

for the Breckenridge Facility. The Custodial Trustee shall use

said funds to meet any requirements of the NRC for the survey or
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cleanup of the Breckenridge-Facility- under, the AEA, The-amount " .

~t!i ~.?.-..~.#=.-.~~e.-.’AII bwed.-~dmi-ni.~t~at~ve--E-xp@nse ~-C-l~-im’::fO. r-. ~y ~f-: the--..-:i~:# -~.=~ ---:-. :: ....... ":

.... Facilities._.o.ther..than_ ]she ~entron/Velsicol/Berry" s Creek..Facility ._

....: .....:sha:ll-: be--reduced..:(a).- to reflect -doctunented. r:esponse :costs..not ............

inconsistent with the NCP-made~ betwe..en January I, 2002 and the

Execution Date. up to $90,000 for"the Ha~deman. Facility, up to

$5,000 for the Breckenridge Facility, and up. to $5,000 for the

:Residue HillEacility,~ (b)to reflect expenditures by NWI or FTL

/
with respect to response costs not inconsistent with the NCP for

such Facility made between the Execution Date and the Effective

Date, which are approved in writing in advanceby the applicable

Governmental Parties, and (c) expenditures by NWI/FTL wiEh

respect to any of such Facilities afEer the Effective Date, which

are.expressly approved in advance in writing by t-he applicable

.Governmental Parties. Except as provided in the preceding

sentence, any approved expenditure prior to the Execution Date

that would reduce the amount of the Allowed Administrative

" .’    -E~enseClaim is.already--.reflected-in thisAgreement. The ....

~Go~ernmentalParties(other than-New Jersey)-shall seek to

respond within i0 days of any requests by NWI/FTL for approval of

expenditures. NWI/FTL shall include an estimateof the

expenditures in any such request and shall thereafter provide

documentation of the exact amount of the expenditure.

Notwithstanding anything contained in this Paragraph, no

deductions shall be made to the Allowed Administrative Expense
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..... Claim ~or t~eVentron/Velsicol/Berry’s Creek FacilityL--The    --

~!!~?f+~/f~%~lO~ed~ni~r~ti~E!~pens~-~a:i~us shall.~e.:!-£he~on~y~a~l~we¯d~.~i~’--~.~!-.~~

......... administrative.-.expense claims.against HWI or FTL or .any_of their__ ._

affiliate--debtors.in the. pending chapter, ll cases.~f__any of..the ...

oth%r Parties to this-Agreement with respect-to the Facilities

and the subject matter covered herein~ :-NotwiThstanding the

previous sentence, the Governmental Parties will reserve all

.¯ rights with:respect to any failure by NWI/FTL to meet a

mequirement of this Agreement. .With respect to the Hardeman

County.0Landfill Facility, NWI shall continue complying with the

unilateral administrative order and administrative order on

consent (collectively "A~’) for that Facility until the

Administrative Expense Claim for the Facility is paid to the

Trust Account, provided that any amounts paid (and documented) by

NWI or FTL pursuant to the AO after they execute this Aqreement

shall be deducted from the amount to be paid byFTL as an Allowed

Administrative Expense .for the Facility and no more than

......... $1,561~411-shall be required--to be expended-pursuant to.this .

.reg~irement. After the.AllowedAdmin~strative Expense Claim for

the Hardeman Facility is paid, EPA .may request that the Custodial

Trust continue compliance with the AO ¯using-funding from the

-Trust Account for the Hardeman Facility. The Custodial Trust

Shall comply With such a request by EPA and shall be reimbursed

from the Trust Account for the Facility. Payment of Allowed

Administrative Expense Claims, after any reduction(s) authorized
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.... above, shall be madeinfull-wiYhin :30"days-of the-:E~fective -- "    -

shall he. made,under ,the .same. procedure,deScribed in-Paragraph.

.3{e-£4. above .......In no e~ent...shalL_Zhe_~arties heretQ..assert..or. ....

maintain ~ny claims-against any FTL.Entity wi~h respect to the

Seven Facilities or the A&I .Facilities_or~the s~bject matter of

this-Agreement, provided however that nothing in this sentence

-̄shall preclude the Parties from enforcing the.:terms of this

Agreement or the reservation of rights to the covenant not to sue

the FTL Entities.

(b) General Unsecured Claims. In-addition to the

Allowed Administrative Expense Claim, the United~States on behalf

of EPA shall have an Allowed General Unsecured Claim against NWI

in the total am6unt of $61,552,537 as follows: (i) $60 million

for unreimbursed past and future response costs for OU2 of the

St. Louis Facility; (ii) $965,791 for its unreimbursed past

response¯ costs for the South Coal Tar Mound portion of the

Residue. Hill Facility; and.(iii.) $543,.737- for its. unreimbursed

..past.:respons~costs..for= the:HardemanFac£1ity. The-United-States

on behalf, of NOAA shall have an Allowed General. Unsecured Claim

against NWI in the total amount.of $1,500,000.::for Natural

Resource Damages with respect t0 the St. Louis Facility. The

United States on behalf of OOI shall have an Allowed General

Unsecured Claim against NWI in the total amount of $1,500,000 for

Natural Resource Damages with respect to the St. Louis Facility.
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" ¯Michigan shall¯ have~an-Allowed¯General Unsecured claim against      " .......

"-: ?-" ~;.--..--_:-:~I--In~e~.-t oral: --~0uiit - 0~-~ ~$~3~-~7~9~-O00 a-~:~-:fOllows :- ~ ~-i ~~$-7~ 9 ;:O00-~.¯~--- ~-<-- <- .- -- ~.~/.

-.. ¯for:its. unreimbursedpast.responsecosts for the St. Louis¯    ~

...... --.Facilityand-{ii) $3,.000,.000 _for Natural.Reaource.namages.with." ..............

respeCt to the. St. Louis Facility,-~New-Jersey shall have an

Allowed General Unsecured Clai~against~Wl~in-.~the total amount

of $2,544,904 as partial reimbursement for its unreimbursed past

response costs for the Ventron/Velsicol/ Berry’s Creek Facility.

Allowed GeneralUnsecured Claims under this Agreement shall not

.be discriminated againstor subordinated t0’other allowed general

unsecured, claims against NWi and shall receive the ¯distribution

afforded such claims against NWI in accordance with the Plan of

Reorganization. The Parties shall not maintain general¯unsecured

claims against NWI, FTL, or the FTL Entities with respect to the

Facilities and the subject matter covered herein except as

provided in Paragraph 4 of this Agreement and the Governmental

Parties shall not be entitled to any distributions other than

those provided for herein, includingbut not limited to

....... LParagraphs 3, 4~ 6/ 7, 8, l~,-and 13 hereof~ .... In nO event shall ........ "

¯ the Parties hereto assert or maintain any claims against any FTL

Entity with respect to the Seven Facilities nr ~the A&I Facilities

or the subject matter of this Agreement, provided however that

nothing in this sentence shall preclude the Parties from

9nforcing the terms of this Agreement or the reservation of

rights to the covenant not to sue the FTL Entities.
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--- .       +.

:" ...... + ’5. Illinois Insurance"Li£iqa~ion.- .The Bankruptcy-Court ---

z’!:~ :~~:~~.~ixuOi~r~.~i~prov~ng:!-~thls?A~~e~m~l~:~al1-~ ~e~8~t- :~i~ ta-e-~W.I~FTL" ~ :~.L.-"~-~i: !~i:.~: ~-.~

...... successor.all.of NWI.’s. and ETL’.sinterestin the policie.s..at ......

...... : -+ . issue:-or claims/proceeds ..At.issue.in.+the111in0is Insurance. " ....

Litigation.-(or any other p-re-198~ insurance pblicies.that may

Pr0v~de coverage, relating to-this:../%greement), including all

proceeds recovered after 12/29/99. or to be recovered in the

¯future¯ from such policies for pa.yment.-in..accordance withlthe

terms of this Agreement. Velsicol shall cause to be paid to the

NWI/FTL Successorfor ~itimate disbursement to the Custodial

Trust and Velsicol Environmental Trust Fund as provided in this

Agreement any claims/proceeds recovered¯after 12/29/99 or to be

recovered in the future from such policies. The united states

and the States shall have a lien on all such proceeds in

accordance with the percentages and allocations provided in this

Agreement. After theExecution Date, Velsicol shall take the

lead, manage and pay all costs and expenses involved in handling

..... theInsurance Litigation. Veisicolshall.exercise.its best

.... efforts¯ to maximize the-recovery ofInsurance Proceeds taking-
+

into account any litigation risks (except that the best efforts

to. maximize recovery requirement shall notlapply to CNA) and NWI

and FTL will provide full access to documents within their

possession or control or the possession or control¯ of their

agents, consultants, attorneys.and current employees with

¯ relevant knowledge. NWi and FTL shall not preclude former
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...... .employees- frOm- providing Similar - cooperation. ¯-Within the thirty

~:~’~f ~]~"".V:.{~320~ .~a~"pefiOd!--a ft~ ?th~-~-xecut i~n- Date.:,~::-~the:: ~-Tran-sit-ion- ..........-.:. :.- ~-: ~..:._- .-...-.~

.......... Period".): V-elaical, with .the.cooperation of..NWI, and FTL, will -

¯ arrange for .all. their .x.elevant...documents, relative, to~-the- ..............

Illinois Insurance Litigat:iDn,.to be ~ransferred into Velsicol"s

possession, from NWI and FTL. The~eafter~.NWI,-F~LandNWI/FTL
°

.Successor will provide reasonable cooperation as needed,

including-but not limited to signing appropriate releases,

settlement documents, and related dismissals, subject only toany

required Bankruptcy Court approval, which shall be promptly.

sought. Within ten days after the Effective Date,~ FTL shall pay-

(or settle claims for) any. attorney’s fees, costs, and expenses

for John Noel and Noel & Associates, and any other FTL and/or NWI

attorneys, agents, or consultants relating to the Insurance

Litigation incurred prior to or during theTransition Period.:

Such fees, costs and expenses shall .be the subject of a

settlement between John Noel and Noel & Associates and FTL,

approved by order of the Bankruptcy Court to be entered as part

ofithgorder-approving-this-Agreement. ]Such fees,-"costs and

expenses shall be the sole responsibility of FTL without claim

against the proceeds of such litigation or .policies at issue or

against the assets held by the NWI/FTL Successor or the Custodial

Trust. Velsicol shall pay any attorney’s fees, costs, and

expenses for any Velsicol attorneys, agents/ or consultants prior

to the Execution Date in connection with the Illinois Insurance     "
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"    " " Litiqa£ion,.-and such :fees" shall be-the.sole responsibility-of ~--

-:=/-f.~;.=~i: .~"~~~~ :~W~t~out~cl:a=im~:~gai ,st. :the-.proceeds 0~f ~sueh---i it isation:~~ i~--_~ ~!..~.--:~:: .....

..     policies :at. issue, or against, the .assets.¯ held.by the NWI/FTL

" Successo.r-..10r-the .Custodial Trust .... V.elsicol~f_s .... attorney’..s . fees ._

and any other fees, costs," and.~.:expenses related to the Illinois ..

InsUrance Litigation. after.the. Exe~tion--,Date-~hall be the sole --

responsibility of Velsicol without claim against the .proceeds0f

such litigation or policies at issue or against theassets held

by the NWI/FTL Successor or the Custodial Trust except as.

expressiy provided in Paragraph 6 hereof. The remaining

provisions after this sentence-in this Paragraphshall be

effective as to Velsicol upon the Execution~Date. Velsicol also

represents and warrants that there has not been any non-

compliance with the remaining provisions after this sentence in.

this Paragraph between January I0, 2002 andthe Execution Date.

Velsicol, NWI, FTL, .the NWI/FTL Successor, and the Custodial

Trust shall fully collaborate and consult with the United States

and the States with respect toal~~ aspects of-lthe ¯Illinois

Insu~anceLitigationin-which-the.y--continue--tobeiInvolvedas-

provided in this Agreement, Velsicol.willprovide detailed

monthly written reports to each.Go.vernmental .Party, the NWI/FTL

Successor, and the Custodial Trustee, onthe status of £he

Illinois Insurance Litigation (however, nothing in such reports

shall require Velsicol to reveal attorney-client privileged or

attorney work product material or be construed as any waiver Of
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.... ¯ " ~ttorney-clientprivilege or-~ttorney ~orkproduct),/inciuding -

demands and/the~..conduct.and status, of any.settlement ~egotiations .... . ......

........ ’ and-the...statUs of. any .moEions .or .heaxings :_before the...Court..

Velsicol shall-consult with.United States, and’the States before

-entering into.any settlement and .shall::.provide the United States

and. the States and NWI, NWI/FTL Successor, and the Custodial-

" Trust thirty days advance written-notice ofany proposed

settlement. Velsicol’s notice shall include a deScriPtion of

what. the distrkbution of proceeds to bereceived under the

proposed settlement would be under this Agreement (see Paragraphs

6, ll(c)). In the. event that within thirty days ofreceipt of

:such notice the United States or anyState objects to any

proposed settlement or Velsicol’s proposed distribution of

proceeds in accordance with this Agreement, Veisicol shall not

enter into the settlement and the United States, any State, or

Velsicol may initiate dispute resolution as provided in Paragraph

-22 of this Agreement. Velsicolmay. seeklthe approval of the

/.--Unlted..~tatesandthe--States for-advanee-approval~o-ftarget ....

settlement amounts with specific insurance carriers. The United

States and the States will respond within..thirty:days to any such

request for approval. Velsicol, FTL,. NWI, the NWI/FTL.Success.or,

and the Custodial Trustee agree that any proceeds they receive

after the’Execution Date from the insurance policies at issue in

the Illinois Insurance Litigation shall be held in trust for the
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¯ : ben’efitofthe:United"Statesandthe-:-Sta£es as providedin this ---- .....

~!: ~:~<~==.J"~Jr.eeme~nt~~=see" ~aragra/~h ’.~. :below) .. - -.:. .     -. :./..:-..-’. :-- .............. ~ ....--=-~--~--::.---- ~

................ 6 ....... Illinois Insurance Litiqation Policy Proceeds..    Any    .

........ ~nsurance Proceeds.paid.or _necovered by any Party:in .or as a ............

result of policies at-issue~n:..the..Ill~noisInsuranceLitigation

after December 29, 1999.(or :any Othex_pre.=is86 -~nsurance policies

’     thatmay provide~coverage relating to this Agreement) shall be

- paid to the NWI/FTL Successor. Insurance Proceeds shall include

all proceeds on account of any of the policies at issue in the

Illinois Insurance Litigation, whether or not such proceeds are

payments in whole or part for the Seven Facilities or the A&I

Facilities and.whether or not such proceeds are received as a

result of a settlement, judgment, or otherwise. Insurance

Proceeds received by the NWI/FTL Successor shall be paid as

follows:

(a) With respect to the first $1,400,000: up to 50% in

reimbursement of reasonable attorney’s and.insurance recovery

outside consulting fees-andexpenses-incurred after¯ the-Execution
_I

D~-te~by Velsicol--intheI~linois~InsuranceLitigation (but not to

exceed$700,000) and the remainder to the NWI/FTL Successor for

the Breckenridge Facility Trust. Account This.amount is tobe

used exclusively by the Custodial Trustee to meet any

requirements of the NRC for the cleanup of the Breckenridge

Facility. If in the future the NRC certifies in writing that

further funding is. not needed, any remaining funds shall be
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\

£ransferred to the NWI/FTL-Successor-and/or :hustodia~ Trdst    "

~-~_ -7~- :!.~ ~.nilS tra ~i- ve-~-T rU~i t:i-;A~¢o ~ ~ s.-..’--.~f. ’~ unP~ id~--rea~~b I~ -~.t t-.0r~gy’~s.~ ~ ~. ~?:. ~.-:..--..,

" and. insurance ¯recovery outside consulting fees. and expenses after

- ..... the---~xecution. Date a=e..less._than $700.,000 at. the .time !.of. ithe .........

receipt of the first $1,400/000, the .difference between-hhis

.amount and $700,000 shailbe.held b~he N.W//FT~. Successor in a

segregated account to pay the next incurred reasonable .attorney’s

and insurancerecovery outside consulting.fees and expenses.of

Velsicolin the Illinois InsuranceLitigation;

(b) With respect to additional ¯proceeds after the first

$1,400,000.: until a total of $10 Million has been paid to the

Trust Accounts, first up to 25% in. reimbursement of reasonable

attorney’s and insurance recovery outside consulting fees and

..    expenses of Velsicol in the Illinois Insurance Litigation after-

the Execution Date and.the remainder to theTrust Accounts in

accordance with the Percentages set forth in Paragraph 3; and

(c) With respect to any. additional proceeds after a

....... totalof $1oMiilion has been-paid to-the Trust Accounts,~ first .

.up to~ 25% in[reimbursem~nt-ofunpai~ reasonabl~.attorney’s and

insurance recovery outside consulting fees and expenses of

Velsicol in the Illinois Insurance Litigation after the Kxecutio~

Date and all remaining proceeds Shall be paid 50% to the Trust

Accounts in accordance with the percentages set forth in

Paragraph 3 and 50% to the Velsicol Environmental Trust Fund (see

Paragraph ii below). No deductions shall be made on account of
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-.I

....... attorney’s or consuiting fees orexp~nseS from any of. <the above ....

Successor. will hold its funds in segregated Trust Accounts and ....

- - will.disbu~se funds.~deposited.in.the.Trust .Accounts:.~o the " ..........

CustodialTrusteeas provided-in Paragraph 3.~ereof.

(d) Notwithstanding the:~bQ~e.,..if Velsicol (in its

discretion) is able to obtain any:recoveries:from CNA under the

..... CNA insurance-policy (which would:be in .addition to the.

recoveries FTL/NWI have already obtained), then 100% of such net

proceeds. (after. payment of reasonable attorneyis and insurance

¯ recovery outside consulting feesand any related, costs of

Velsicol for obtaining such proceeds .from CNA) shall be paid to

the Velsicol Enviror~mental Trust Eund. Notwithstanding any other

provision of this Agreement, Velsicol’s. attorneY’s or

consultants’ fees or.expenses relating to its claims against CNA

¯ may not be cl~imed/recovered under the provisions described-in

Paragraph 6 (a) - (c) hereof.

............ (e) With respect to the-lllinois.lnsuranceLitigation ~.

¯ :.-.~r:any. other.~insurance--litigation-.or-sett~ement, hereunder, ..

including anysettlement¯ with CNA or Travelers, the Parties agree

that the NWI/.FTL Successor will. be.-a signato:ry..to any settlement.

The NWI/FTL Successor shal! not sign the settlement without the

advance approval in writing of the United States. The Plan of

Reorganization shall provide that the NWI/FTL Successor is the

successor in interest to all rights of NWI, FTL, and the FTL
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-     Entities under po!icies~at issuein the Illinois Insurance --

..... (f)-_~elsicQixepresents.~and warrants that it has fully .......

....... " disclosed to_the .Uni£ed_.States..and the_States_any contingency.fee ._

arrangements or retainer or.advance payment:.arrangements that it

.-has entered into relating to the Xllinois_Insurance Litigation or

poliCies or proceeds relating thereto prior to the Execution

..........Oate. After .the Execution.Date,.-Velsicol shall not.enter into

any contingency fee arrangements or retainer or advance payment

arrangements re{ating to the Illinois Insurance Litigationor

policies or proceeds relating thereto without the written

approval of the United States and the. States.

7.    NWI’s Preferred Shares of Velsicol Stock. NWI shall,

.within thirty days of the Effective Date, transfer, or secure a

Bankruptcy Court order effecting such transfer, all of its right,

-title, ~nd interest in the Velsicol P~eferred Shares to the

NWI/FTL Successor.    The rights of the NWI/FTL Successor as the

........ holderofthe Vels~co{~ Preferred.Shares-~shall berevised-pursuant

’. " i.to’.an amendedCert~ficate-of-Designation~ andi~mendments to the     -

Contribution Agreement and Shareholder Agreement, and related

documents, attachments, and exhibits andLamendments thereto (the

"Revised Velsicol Agreements"), which have been approved by

Velsicol, NWI, and FTL prior to the Execution Date and provided

to the United States and any States requesting copies. The

Revised Velsicol Agreements provide that the NWI/FTL Successor,
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as holder 0f-the Vels~col Preferred Shares, . is.entitled to - -

!’~ ~.if~4L~f~99~.~f ~f: ~ny----d~ide~ds.: ~ ::0thei~£p~o~eds~:of-:~e’ : ~al~-~f= th~=~°-=~ =-.~-~ ....~

...... buSiness,.:as:sets _orfstock that..~Lre..a~ailable for distribution .to. ...

....... shareholders in..~accordance-with~..the._Re~iaed._Melsicol Agreements..

Velsicol, NWI, FTL, and the"-NW[/FTL.Successor hereby agree that

the approved Revised Velsicol Agreements. shall-be effectfve as of

the Effective Date. The Velsicol-Preferred Shares shall be

transferred free and clear of a,y..liens, claims, encumbrances or~

.interests (and any Parties asserting such liens or interests

shall release such liens, ciaims, encumbrances or interests

.without cost or expense to or claim against any Party with

respect thereto).. Velsicol expressly consents to the transfer of

the Velsicol Preferred Shares to NWI/FTL Successor as not

. affecting the rights and remedies of the holder of the Velsicol

" Preferred Shares free and c.lear in accordance with the Revised

Veisicol ~greements andeffective on the Effective Date.

Velsicol releases all claims foroffset, recoupment or setoff and

"- ....... any. other-defense¯ to the payment ~n. ahcount.of the Velsicol

" ’...~Pre~erred ..Shar~s.-The.Parties--and-beneficiaries ofthis

Agreement may not.contend under any circumstances thatthe holder

of the Velsicol Preferred Shares is. entitled=~...to.more than

49.99999% of any dividends or other proceeds¯of the sale of the

business, assets or stock that are available for distribution to

shareholders in accordance with the-Revised Velsicol Agreements.

Notwithstanding the foregoing, the NWE/FTL Successor¯shall have
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I i

.... remedies under,applicable law for damages ~nd/or-injunctive: ..... "

~..Agreements .... After the Execution Da~e and until the ownership of. ..

. ...... the-~elsicol.P~efe~red Shares has.been, t~ansferred tQ__the NHI/ETL ....

Successor, NWI:~and Velsicol shall not take any action relating to’

~the Velsicol Preferred Shares .without~he .approval of the

BankruptcyCourt. Velsicol has offered to and shall exercise its

best efforts to market andsell the common stock~, assets and/or

business of Velsicol in a manner such that the distributions in

respect of the Velsicol Preferred Shares of Velsicol Stock can be

maximized~and recovered. However, unless all Governmental

Parties and the NWI/FTL Successor agree otherwise in writing, the

Sale must be consummated by no later than 10/1/04. Velsicol

shall provide periodic detailed written reports to the

Governmental Parties and the NWI/FTL Successor on the status of

its efforts to sell Velsicol. Velsicol shall consult with United

States Department of Justice’s financial advisor before

.commencing ~he sale process and--shall-provide the United-States

_Department~--of-~ja-sticeand-the-States th~rty~days advancedwritten

notice of anyproposed commencement of the sale process. In the

event that the.~nited States Department of Justice, after

consultation with the States, objects to commencing the sale

process because of Velsicol’s financial condition or general

industry or economic conditions, (i) Velsicol shall not commence

the sales process, (2) Velsicol may initiate dispute resolution
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’as provided in Paragraph 22 of this Agreement, and (3)- if the:

:~::=~~partmen~~ °fichus ~. ":S:-°bJeeti°n -.£s:-. ~ade =a:fte r ::-10 / 1 / O~ ,~ the: fft:~: ’=:=~2 : : -~:~

-. -I0~i~04 .sales.~deadline shall be. extended until 10/1/05. As part     -

...: ..... o~ .the-..sales-process,..~elsicol..shall.._ohtain :~..fairness opinion ._

from J.P.Morgan Chase & Co-~,-or another reputable investment

.banker appro~ed by the United-States, .af£er .co~s-ultation with the

;.States, which shall include an-opinion that any proposed sales

J

price is for fair-market value and that any-proposed sales

transaction is structured in such a way to be fair to the holder

-of Velsicol Preferred Shares. Velsico] shall not enter into a

sales agreement unless it receives such a fairness opinion that

¯ has been approved in-writing as acceptable by the United States,

after consultation with the States, which approval, shall not be

unreasonably withheld. The United States shall attempt to

¯ respond to any request for approval within thirty days. If

Velsicol is not sold by 10/1/04 (or 10/1/05 if the deadline is

extended), then Velsicol shall continue exercising its best

effortsto consummate a sale and the. Governmental Parties or

........ NWI/~TL Succes~or may:-se~k-theassistance of any federal court

with jurisdiction if they believe Velsicol is not exercising ifs

best efforts. Distributions and proceeds-in respect of the

Velsicol Preferred Shares, including the distribution of any.

dividends, shall be paid by the NWI/FTL Successor as follows:

(a) The NWI/FTL Successor shall deposit the first

$25,0¯00,000: 100% to the Trust Accounts.
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" (b)-With respect to-any amounts over $25,000,0Q0 receivedby - .- -

~-.~’~!N~-~l~r~coe~s ~r~:~~:th-e- f~rst---~ ~~5~? 0.00-.~o t~e- %~OL;:- ....... . ......... :~ ~ -~-:--.o~-
- .    -- ’

:     -."--.Liquidation Trust (as such.lterm is defined in the Plan of

- ......... Reor~aniza.tion) for..dist~ibution~.to._the. Allowed. Prepetition ....

Secured Credi.tors, and then all remaining.amounts shall¯ be paid¯ ..

as follows: 50%,to .holders of Allowed..Genera~:.Unse~ured Claims

Against NWI and FTL; 25% to the Trust Accounts; and 25% to. the

Velsicol Environmental Trust Fund ~see Paragraph ii below). The

United States may after consultation with the States, based on

revised estimates for the cost of response action and Natural

Resource Damages for the Seven Facilities and-the A&I Facilities,

instruct the NWI/FTL Successor and Trustee to decrease the share¯

to be paid to or held in the Trust Accounts and increase the

-share to be paid to the Velsicol Environmental Trust Fund by the

amountofthis decrease.¯ The NWI/FTL Successor will hold funds

received in segregated Trust Accounts and will disburse funds

from the Trust Accounts to the CustoOial Trustee as provided in

.:Paragraph 3 hereof. Velsicol shall waive any claim of setoff,

.... offset,-.o~-recoupment-.and~..any.other..-as~erted.right or¯defense

relating to. the Velsicol .Preferred Shares and distributions in

respect of the Velsicol Preferred Shares_

8. Pollution Liability.Policies. The Plan of

Reorganization and/or a Bankruptcy Court order shall vest in the

NWI/FTL Successor {for the benefit¯of the Governmental Parties,

Custodial Trust, Velsicol Environmental Trust Fund, and the FTL
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°

Insured Enti[iesUnder The-PLL-Policy) all. of NWI, ~L,~-and the .....

.... the PLL Policy .... NWI/.FTL .Successor shall own all the New Capital       ._

....... Stock. of~TL _issued .under.the .Plan¯of..Reorganization .frDm and

aft:er the effective date-ofthe Plan~ of Reorganization, and~hall

assume the A&I Agreement as modLfi.ed, ina.ccordance with Paragraph

21--of this Agr@ement for the sole purpose of.securing, recoveries

to the NWI/ETL Successor described .in. Paragraph 8 hereof. In the

event that the insurer for the PLL Policy contends that coverage

is impaired byvthe separate existence of FTL, FTL and the NWI/FTL

-SucceSsor shall be deemed retroactively merged and combined into

the NWI/FTL Successor as of the first Business Day after the

effective date of the Plan of Reorganization. In addition, for

-the sole purpose of Securing recoveries to the NWI/FTL Successor

described in Paragraphs 6 and 8 hereof for the benefit of, the

Governmental Parties, the NWI/FTL Successor shall succeed to the

liabilities of NWI and FTL with respect to the Seven Facilities

--- and:the A&I Facilities. Proceeds/recoveries from the PLL Policy, - ’

" t~ theextent on a~countofthe Seven Facilities and the A&I

Facilities shall be held in trust by the NWI/FTL Successor in

segregated, accounts "for the benefit of the Facility on account of

which recovery was obtained (less up to 5% that will be made

available to the administrative Trust Accounts, if needed).. With

respect to recoveries on account of the Seven Facilities, the

NWI/FTL Successor shall pay the Custodial Trustee in accordance
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With the procedures-set forth inParagraph :3(e-i).here0f.- With ’

the A&I Facilities, .the_beneficial i~terest._in .the recoveries m£ ....

-claims relating .to..such.laailities._pursuant_to..the.PLLPolicy ,..

shall .be paid to NWI/FTL Successor for the benefit of the .FTL

Insured Entities Under The PLL .Policy and_..other-~ntities

designated in the Plan of Reorganization, and:NWI/FTL Successor

.:shall within five business days of receipt of any such payment

remit such payment to the applicable FTL Insured Entity Under the

PLL Policy. FTL shall immediately upon receipt pay any

proceeds./recoveries that it receives .underthe PLL Policy to the

NWI/FTL Successor for use in accordance with this Paragraph 8.

After the Execution Date, NWI and FTL shall provide full

cooperation towards obtaining coverage under the PLL Policy. NWI

and FTL shall be obligated only to provide access to documents

currently within their possession or control or the possession or

control of their agents and consultants and current employees

..... until the approval-of a Plan of Reorqanization. After the

- effective dateofthePlanof.Reorganization; theNWI/FTL ¯ . ....

Successor (and, if necessary, its subsidiary FTL) shall exercise

-.its best efforts towards maximizing.and-obtaining coverage under

the PLL Policy (taking into account any litigation risks).

Velsicol shall assign all of its interest in

claims/proceeds/recoveries against/from the Velsicol PLL .Policy

for the Seven Facilities to the Custodial Trust and Velsicol
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" shall provide fdll-cooperation in seekingTecdveries. Amounts    " .......

;~[ ~ ~;~i~ked_mha-tl[fbe ihetd. --in..zrus ti:by ~fthe ~us todia~ ~ Trust~---in~ ::-~ _-¢= ~,. -: ~-- ~:~ ~

.... -segregated accounts .for.. the. benefit _of..the .facility On .account. of     -

....... ~hich.. recovery was obtained, . .The .NWI./FT.L ~uceessbr ..(~nd, . if ..... . .............

-.. necessary, its subsidiary..FTL), Velsicol-,.and-CustodialTrustee,

as applicable, shall exercise all.reasonable efforts to obtain -

anyrecoveries due under these policies. I.f~.Goverage under the

.--    PLL Policy for the A&I Facilities migrateS ’from the ~LL ~olicy to’

" .the Velsicol PLL Policy, Velsicol agrees to hold any

proceeds/recoveries received under the migrated coverage in a

\
segregated trust account (which account can also be used to hold

subsequent recoveries under the migrated coverage)for the

benefit of the Facility on account of which recovery was obtained

(provided,. however, that if. Velsicol has paid in advance for the

specific A&I Facility liability for which payment is being made

under the Velsicol PLL Policy, Velsicol may be reimbursed .to the

extent of the amount of the advance payment). If coverage under

...... the PLL-Policy for the Seven Facilities migrates or is alleged to

_. " ~ave._.migr.ated from the PLL P01icytothe Velsicol. PLL Policy, ........

Velsicol shall provide full cooperation towards obtaining

recoveries, shall not take any action-to defeat, limit, reduce,

or minimize coverage for the Seven Facilities, and. shall pay over

any proceeds/recoveries for the Seven Facilities to the NWI/FTL

Successor for the benefit of the Facility on account of which

recovery was obtained. The.NWI/FTL Successor (and, if necessary,
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itssubsidiary FTL), oVelsicol, Cus£odial-Trustee, and Velsicol

notices and reports to the insurers required under the PLL Policy

..... and Ve[sic~l P~L_Policy:_~ith respect .£o the Sev@n ~Facilities and

the A&I Facil~ties and shall~rovide :copies of such notices ~nd

reports to the Parties. FTL, N~I,. and.th.~ NWI/.FTL Successor

shall, as applicable, provide appropriate :notice to ~the insurer

under the PLL :Policy with respect to:allowed Claims under this

Agreement or covered expenditures under the PLL Policy by FTL,

NWI, the NWI/FTL Successor, the FTL Entities, or by the Custodial

T̄rust and shall provide copies of such notices and reports to the

Parties.

9.    Insurance Policy To Cover Future Response Actions. The

Custodial Trustee shall investigate the possible purchase of an

insurance policy to cover future response actions and Natural

Resource Damages at some or all of the Seven Facilities. If (and

only if) the United States and the States direct the Custodial

.Trustee in writing to purchase such a policy, then-the Custodial

Truste~ Will use funds ~n or designated for the Trust Accounts to .......

purchase and administer such a policy. With respect to the

Residue Hill Eaciiity, the State of Tennessee.may af£er

consultation with the United States direct theCustodial Trustee

to purchase and administer such a policy using funds in or

designated for the Trust Account for such Facility.
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¯ . f-

’~: i0: ~uSt0dial. Trust/NWI/FTL Successor Miscellaneous --

::~ if~i:.~.Prov~s~ons. ..........-- - ........ ¯ .... :.-.~-+---- ~ ....~:~ - ................

.... a...The..NWI/FTL. SuCce~sor’s administrative funds shall ....
¯ ¯ L

...... be..used.solely if.or, the. puxpose.i of_..administering .the ~unds, .

¯ .accounts, and assets within~its control." T~e:administrative:

.funds withinthe’Custodial Trust s halL~e.~se~-~t the discretion

of the Custodial Trustee, for the administration of the Custodial "

.Trust and the management of the assets andproperties held by it.

The. Custodial Trustee shall provide the Hnited States with an

annual budget gor approval for administration of the Custodial

Trust. The Nwi/FTL Successor sha{l provide the United States

with an annual budget for approval for administration ofthe

NWI/FTL Successor. The annual budgets of each shall include a

twenty-year forecast of administrative expenditures. In the

event that the current annual budget andforecast indicates that

any administrative funds being held by the NWI/FTL Successor or

the Custodial Trust are not likely to be needed within three

years, the NWI/FTL Successor-and~theCustodial~ Trust~hall pay

suchexcess fund~ to-theTrust-Accounts inaccordancewith-the .........

percentages specified in Paragraph 3 (or in accordance with

percentages as revised under the terms of.~Para~raph 3),

b. In no event shall the Custodial Trust, NWI/FTL

Successor, Velsicol Environmental Trust Fund, and the Trustees’

officers and directors be held liable to any third parties for

any liability, action,or inaction of any other Party, including
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e~ch"other. -In the event of a~y suit oraction-a~a~nst the

~7~*~i.~ ?~CSs%~i~T r~-~t~d-rZFTL-.-success~by! %hi.n~_ .. ~par4~i~=~.eeki~ng.. ~=:~:_.~=.....~#i. ::~

hold_either responsible for any iiability~.action, or inaction,

-.as aforesaid,._~he _United S.tatels,.~fter Consultation with the .......

States, maydirect that some or.alL remaining, funds and assets in

the Custodial Trust and the:NWl/~TLt:Successor ~but not any funds

designated for the Breckenridge Facility, :any funds required to

be-paid to-other. Parties or beneficiaries-under Paragraph 7(b) or

Paragraph 8, or funds in the administrative Trust Accounts) be

transferred to EPA (or to the States, or the designated natural

resource trustees, if applicable) for use consistent with the

terms of this Agreement.

c. The Custo4ial Trust, NWI/FTL Successor, Velsicol

Environmental Trust Fund, and the Trustees" officers and

directors will be deemed to have resolved their civil liability

under CERCLA to the United States and the States and have

contribution protection against any cla~ms for contribution for

ēxisting contamination-at the Se~enFacilities. The Custodial

:Trust.,-NWI/FTL-Successor,-Velsico1Environmenta1Trust--Fund, and .....

the Trustees" officers and directors will also have benefits of

the covenant not to sue as set forth_in.~aragraph 14(a) hereof

and the contribution protection described in Paragraph 16.

d. The Custodial Trust shall assume Consent Decree

liabilities or work obligations for the Seven Facilities to be

funded through the Trust Accounts as provided in Paragraph 17
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’~ereof. -The Custodial T.rust-shall implementlany~-~nstitutional         --

. ..... .... conti551s.~- ~r :~e~-~-~es~.et-%pns: ~e{/~ %ted :~bff the ¯.Gore:..r~n~a-i ..... ¯ ::-~ ?= :~.: :~-::: -

..Parties..w~th respect to.the-Seven Properties.. In the event that. _.

.... the_Custodial Trust_exaceKbates eonditions at any ~of"the Seven

Facilities or violates the;provisi0nsof th~s" Agreement or

Custodial Trust Documentation,"t~e.-United-.~States after

consultation-with the States, may direct that.all remaining funds

a,d future recoveries in the Custodial Trust .and the N~I/FTL

Successor (but not any funds designated for the Breckenridge.

-Facility, any funds required to be paid to other Parties or

beneficiaries under Paragraphs 7(b) or 8, or funds in the

administrative Trust Accounts) be paid to EPA (or to the States,

or the designated natural resource trustees, if applicable) for

use consistent with the terms of this Agreement.

.... e. NWI/FTL Succegsor, as the sole shareholder of FTL

after the effective date of the Plan of Reorganization, shall

take such actions and execute such documents as are reasonably

requested by:the FTL Entities with respect to:effectuating the

......... ?la~ofReorganizationandthe transactions-contemplated thereby

and to file any required tax returns or related-filings as deemed

reasonably necessary or.appropriate by the.FTL-Entities. To the

extent that the FTL Entities request NWI/FTL Successor to take an

action, execute-a document, or file a tax return (or take a tax

position on a tax return) that NW[/FTL Successor isnot required.

by the Plan of Reorganization or otherwise to do, then NWI/FTL
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-succeSsor shall~o so at the sole expense o~ the..requesting FTL     --

...... -(including...FTL)_~armless-from .any _liability .arising. from or_under ..

such.action,.document,or retur~ .(or position)-

ii. ~ei~icol-Environmental T-rust-Fund~

a. Except as expressly...provided~otherwise in this

P̄aragraph Ii, the Velsicoi Environmental Trust Fund shall be held

in trust by an independent trustee (the "Velsicol Fund Trustee")

for the sole benefit o~ the United States and States and shall be

used for no purpose other than to fund environmental response

action or natural resource damage assessment and restoration

action by Velsicol (or any successor entity) or to reimburse

environmental response costs or natural resource damage

assessment or restoration costs incurred or approved by.the

United States/States (for which they are legally entitled) with

respect to the A&I Facilities. For purposes of this-Paragraph

Ii, except where indicated otherwise, States includes any states

where A&I Facilities are. located:even if such States are not

_.. within.the defini~ion--~f.St~tesunderParagraph T-of this

Agreement. The Velsicol Fund Trust%e may be the same person as

the Custodial Trustee and/or the:.NWI/FTL..:Successor Trustee. Up

to $200,000 Of the Velsicol Environmental Trust Fund may be used

for additional sites that are not A&£ Facilities because they may

not be known but such additional sites must be consistent with

the sites at which Velsicol may have had a right of
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~ndemnifi-oation -under ~he Assumption and :-Indemnity Agreemen£ an~ ~ - --

?(_:~: ".!:~:iniat fi=cl~de: the:~even -:Ea-Cit-~:~s~., :~ The:-Vn&~ed--S£=at:es=!end .:~::(yc::~y.?:--.’:.-7-:i

the...State Parties_.shal! have ..a lien. on. the ~e!sicol ..E-nvironme~tal     _..

..... Trust-. Fun~..consistent:. with .the. funding _allocation determined by .......

the Trustee i;n accordance with the.procedure Bet forth in this

Agreement. The NWI/FTL Successor:s.hall..~eek .to:-minimize any tax

¯ consequences An structuring the payment o.f..monies required to be

paid to the V~Isicol E,vironmental Trust Fund ¯under this

Agreement, provided that such structuring does not increase the

costs to the NWI/FTL Successor or otherwise adversely affect the

’ NWI/ETL Successor. Notwithstanding any other provision of this

Paragraph ii, the Velsicol Fund Trustee may investigate the

¯ possible purchase of an insurance policy to cover future response

actions ornatural resource damages at some or all of the A&I

Facilities. " If (andonlY if) EPA, [heState Parties, and

Velsicol direct¯ the Velsicol Fund-Trustee in writing to purchase

suc~ insurance and provide necessary funding for such insurance,

....... the Velsicol Fund:Trustee will purchasefromits.fu~ds and

. " ....... ~ .~dminis.ter. such :insnrance: - :~f- the-Velsicol-Env~ronmental ¯Trust -.

Fund recovers $2,650,000or more, then Velsicol may direct in its

discretion tha£ some or all of any:.amounts .over. S2,650,000 be

¯ paid to the NWI/FTL Successor for distribution to the Trust¯

Accounts and credit towards itsobligation under Paragraph 15

below.
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.- . -. .

¯
: ......... (b) -For. each. sl-x months ¯ending June 30 and~ -December 31.- ....

¯ -~..~.:~/~!-~--!~:~h:-,i~l~hdar-~.~..e.ar~- :~he.-:Trustee::-shatl--.�o.mp:i-te’~~-tist"-o.f!-’.c.,ta.:i~.;-.:~~-:-~-.~=’::- "::’~:’

..... submitted.by. Velsicol.,. the United States,.:or.the.States .by such. :~

....... date- that...the~--Trustee, idetermines may-.:be_paid., under..Paragraph .......

ll(a) and that have become due and owing or:are expected to

.become due and owing during the calendar_.~ear"in which payment i-s

being made. <The Trustee shall-not pay any Claim that has not

been approved by the united states .or a state. With respect to

any claimby the United States or the States, the United States

or the States shall first, at least thirty days before asserting

Such Claim, .request that Velsicol submit a request directly to

the Trustee for payment of’ the United States" or the state’s

claim. Velsicol shall respond to such request in writing within

thirty days and if it does not agree to submit-sUch claim state

its reasons in writing as to why it believes the claim is not a

valid claim under applicable law and provide a copy of its

response to the Trustee, the United States, and any State

¯    - claimant. The Trustee may then-take into account Velsicol’s

:._ _.position~..-_but.:shall make an independentdetermination under

applicable law as to whether to allow the claim. The Trustee

shall not pay any claim that is for response action or Natural

Resource Damages that will not take place, until a future calendar

year (after the year of payment) except that the Trustee may pay

a claim extending into future years if the Governmental claimant

is unable to proceed with the response action or Natural Resource
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" 19~ges workwithou£ firSt receiving such a payment.- However-, in ......

.compariSon to. _the amolunt, of_.proceeds available for distribution,
" .....

....... ~he.--Trustee. shall .. take_into account. ~f.aixness ~ to ¯.other¯ _existing or     ..

f6ture claimants. The Trust Fund shallilpay allowed claims .pro

rata from available- funds. Velsic~l .shall~hol-d.eny payments-it

receives from the Trust-Fund in a segregated escrow account

dedicated for-the purpose approved by-the Trust Fund. Any ¯claims
[

that are not paid shall be carried over to the following claims

period without-any need for the refiling of claims.

-’ Notwithstanding anything to the ¯contrary in this¯Paragraph Ii,

once the Velsicol Environmental Trust Fund has recovered $2

Million or more (and regardless of¯when such receipts are

subsequently paid out), then the next $650,000 received by the

Trust Fund shall be paid to EPA Region 4 consistent with the EPA

Region 4 Settlement between EPA Region 4 and Velsicol.

Administrative costs relating to the Velsicol Environmental Trust

¯ -¯Fund sha~l be paid solely from funds .of the Velsicol

...... ~vlronmentaiTrustafternot~ce~-and-opportunity to object by-the -

Parties.

(c) Notwithstanding anything-t0 thecontrary in

Paragraph ii, Velsicol may propose to the Trustee that a

...specified portion of funds¯ in the Velsicol Environmental Trust

Fund received from insurance settlements under Paragraphs 5 and 6

of this Agreement be used for claims covered by such insurance
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..... ~policies Other~£han environmental response-action or natural .... -

.the .time of._velsicol’s notice under ParagraPh 5 of this Agreement

_i .-of.lthe relevant_prnpQsed~_insurance settlement, Velsicol proposes .......

t~at a specified portion of such proceeds that is permittedto be

paid to the Velsicol ~nvironmental_~Trust -Fund under Paragraph 6

be available for such claims and only if the United States after

-consultation with the State Partiesdoes not object to such

allocation as unfair or inequitable in accordance with the

procedures of Paragraph 5. Any such use of funding in the Trust

Fund under this subparagraph must be limited to a specified

~proportion of the insurance proceeds received from the policy

that is fair and equitable given the strength, validity, and

magnitude of claims for insurance coverage for such claims under

the policy.

12~. Access and Deed Restrictions. The Custodial Trust

shall provide the United States and the respective States and

their representatives access at-all-reasonable times for the

....... purposes-of-conducting~resp~nseactions, investigations, ....

sampling, assessment, planning, natural resource damage

assessment, restoration planning, restoration, activities, or

related activities at or near the Seven Properties. The

Custodial Trust Shall execute and record with the appropriate

Recorder.’s Office any easements or deed restrictions requested by

the Governmental Parties for restrictions on use of the Seven
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--- Properties ~n order to protec£ public health or-safety or-ensure

~fy~:~?:.~-,7~i~t~erence.Tor ~ro~-6~...ive~e~s.s-~:~spor~: :~a~:ti~ ~~m-d ~sha!~~f~:;-) .....~-- -~

provide Velsicol an.easement for the sewer line and rail car ....

storage-.located-.on _the Residue Hill Property consistent .with past _.

~se.

13. Future Disposition of~the,..Se~en’Properties- Any

Governmental Party or a governmental unit that is a designee-of a

--.Governmental Party may at any time propose in writing to take

title to any of the Seven Properties. Any such proposed transfer

and the terms thereof are subject to approval in writing by EPA

(both EPA and New Jersey for the Ventron/Velsicol/Berry’s Creek

¯ Property, both EPA and Tennessee for the Residue Hill Property,

both EPA and Illinois for the Marshall 23 Acre Property, both EPA

and Michigan for the St. Louis Property, andNRC, Michigan, and

EPA for the Breckenridge Property). The Custodial Trust may at

any time seek the approvalof EPA (both EPA and New Jersey for

the Ventron/Velsicol/Berry’s Creek Property, both EPA and

Tennessee for the Residue Hill Property, both EPA and Illinois

- .for the Marshal~-23-AcreProperty, both EPA and Michigan for the

St. Louis Property, and NRC, Michigan, and EPA for the

Br:eckenridge Property) for the sale or lease.or other disposition

of all or part of a Property. EPA (both EPA and New Jersey for

the Ventron/Velsicol/Berry’s Creek Property, both EPA and

Tennessee for the Residue Hill Property, both EPA and lllinois

for the Marshall 23 Acre Property, both EPA and Michigan for the
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o

St. :Louis:~ Property;:iandNRC, Michigan,- and EPA for-the ....

:$~!: :-:2:.~. i~cK~n=i~ge"~roper~y)=i~nU~t..-apl~roFe"-s.UCh::~s~-ale "or= :=l-ea’se~: o~:-ather-.        :       _ --    ._ --I~=-T~I~.- :-=2--:-~.

.......... disposition .and. the terms thereof .in writing. In the- event of _ .

: ’ any. approved, sale..or. _le/se_or_ .other._dispositiQn ..under. _this ..............

Paragraph, the net proceeds from the sale: or-lease or other

disposition shall be paidto the-~us_todial Trust"s respective

Trust Accounts for the relevant Facilityi

14. Covenants Not to Sue.

a. (i) The United States, on behalf of¯ EPA, DOI, NOAA,

NRC, and DOJ (on behalf of EPA, DOI, NOAA, and NRC), and the

States each covenant not to bring a civil judicial or civil

administrative action against FTL, NWI, the NWI/FTL~Successor,"

the Custodial Trust, the Velsicol Environmental Trust Fund, and

the FTL Entities under CERCLA §§ .106 and 107, RCRA ~ 7003, AEA ~§

62, 161, 232, and 234, and similar state statutes with respect to.

the Seven Facilities and the A&I Facilibies. The United States

and the States reserve the right to bring a civil judicial or

civil-administrative action against FTL, NW.I, and/or NWI/FTL

. ¯ -/ :S~cessor:or the Custodial Trust for--the solepurpose of securing

the recovery of insurance proceeds under the insurance policies

described in Paragraphs 6 or 8 above, provided :that (i) nothing

in this sentence shall bedeemed to impair the intended

liquidation of NWI and FTL under the Plan of Reorganization or

the dissolution of NWI under the Plan of Reorganization and (ii)

the costs of bringing such suit (or any necessary defense of FTL,
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-- ~e,¯

¯    ~r~lan~ NWl/FTLSuccessor) will not be borne by any FTL, Entityl " -- ..... - "

.                                                           .                                 . ..    -        .

~=~.~f:~:~:~i]nited."-~ t~tes:-add--~he :..:~ t:at~:s:~~ese rv~ .:.%1 ~f!r-~ghts :~re IB£~:ng/:~-to "~16:~__~.,._..=-. {: ’~:..._,

.... enforcement.of _the_.requirements..Qf this ¯Agreement. In addition, .........

....... the.United. States.and..the--States--zeserve..-all-~ights-xelating"t° -.

any liability for any dispo-sal..at or transportation of waste

material to the seven Facili-ties:~r:.th~A&I Faci-l-ities after

February 28, 2002. The United States and the States also reserve-

all rights against the Custodial Trust for any contamination at

the Seven Facilities that is-not existing contamination as of

February 28, 2002. The NWI/FTL Successor, the Custodial Trust,

the Velsicol Environmental Trust Fund, and the FTL Entities shall

be third party beneficiaries of this Paragraph. The NWI/FTL.

Successor, Custodial Trust, and Velsicol Environmental Trust Fund

shall succeed to the obligations, rights, and benefits under this

Agreement pursuant to the Bankruptcy Court Order-approving this

Agreement. FTL, NWI, the NWI/FTL Successor, the Custodial Trust,

_the Velsicol Environmental Trust Fund, the FTL Entities, and the

FTL Protected Entitiesshall be--deemed:to have resolved their

~i~il.liability underCERCLAandthe .AEA-tothe-United State-s-and _

the States for existing contamination at the Seven Facilities and

the A&I Facilities as provided in.this Paragraph.

(ii) Without limiting any release ¯afforded as a

result of orders or actions of the Bankruptcy Court, the

covenants not to sue and exceptions thereto under subparagraph

14(a) (i) above shall also apply to the ETL Protected Entities,
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but-only to the extent that thealleged liability of the ......

°

=-its .respective status¯ as a Snccessor, assign, employee, officer,

..... or~director, and not_to the extentthat._the alleged liability .....

arose independently of th~-a1~eged liability’of FTL, NWI, or the

FTL Entities, provided, however, that to~_the extent that an

alleged liability of an employee, officer or director Of NWI, FTL

or the FTL Entities arises from acts, omissions, or events

relating to NWI, FTL, or the FTL Entities during such ¯employee’s,

officer’s or director’s employment by FTL, NWI or the FTL

Entities, it shall not be deemed to be an independent liability,

and shall be covered by the covenant not tosue. The covenants

not to sue and exceptions thereto in Paragraph 14(a) (i) above

shall als0 apply to the officers and directors of the Trustees

for the NWI/FTL Successor, Custodial Trust, and Velsicol

Environmental Trust Fund, but only to the extent that the alleged

liability of the officer or director is ba~sed upon its respective

status as an officer or director,~-and not~to the extentthat the

’ ~alleged.liability arises ind~pendentlyofthe alleged-liability

of the N~I/FTL Successor; Custodial Trust, and Velsicol

Environmental Trust Fund, provided, however, that to the extent

that an alleged liability of¯ an officer or director arises from

acts, omissions, or events relating to t~e NWI/ETL Successor,

Custodial Trust, and Velsicol Environmental Trust Fund during

such officer’s or director’s employment by such entities, it
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.... shall not .be deemed to be an independent liability, and shall be

?._-_=?_.-?L~:-~o.v~ed~..by-:the=icov/ena~nt not-to sue.i ..... " :- :- ....... " .......-"-~= :=-::’-~----~=":=:=~=

...... ¯ ._ .(iii) The co.v~nants .not tQ. sue and exceptions

..... ~h~reto in .~ubparagraph..1.4.~a)--(i) hy the ..Governmental ..Pa~ties

other than the State of Michigan shall.~iso"apply to NWI’s

contractor, Civil and Envlronmen~al:~Qnsultants"(-CE. ) but only

to.the extent that its alleged liability isbasedupon its acts¯

..as-contractor for NWI. The covenant.not to sue CEC shall not be

¯ effective until it provides in writing a covenant not to sue the

-¯United States and the States (other thanMichigan) and the

NWI/FTL Successor and Custodial Trustee parallel to the covenant

provided by NWI and FTL in subparagraph 14(b) below.

¯ Notwithstanding the foregoing, the State of Michigan stipulates

that the provisions relating to a "response activity contractor"

¯ under Act 451 Of 1994, Sec. ’324.20128 (M.S.A. 13a,20128) apply to

CEC.

b. (i) FTL and NWI covenant not to sue, (ii) the Plan

ōf-Reorganization and/or Confirmation-0rder shall...provide that

¯ the:FTLEntitiescovenantnotto sue,-and (iii).the-NWI/FTL .......

successor,the custodial Trust, and the Velsicol Environmental

Trust Fund shall have no authority .to sue.the::United States and

the States and all of their departments, agencies,-and

instrumentalities for contribution or resp0nse costs or Natural

Resource Damages, or reimbursement with respect to the Seven

Facilities and the A&I Facilities, including but not limited to:
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...... (i)-any direct or indirect claim-f0r reimbursement --:

_.the. ~nternal Revenue.Code,_.-26. U.S.C. ~. 950~)-through CERCLA

..... Sections I0.6(b)-(2), [.107.,.._._IiI,..I12,_._I13 or .any.other-._provision..of ......

law or similar Funds of the .States;-.

(ii) any-claims._~gains.t .the:.United States or the

States, and any of their departments,, agencies, .and

- instrumentalities under CERCLASections. 107 or 113 or similar

state statutes related to. the Seven Facilities or the A&I

Facilities; and

(iii) any.claims-arising out of response actions

at or in connection with the Seven Facilities or theA&I

Facilities, including any claim under the United States

Constitution, the Constitutions of the States, the Tucker Act, 218

U.S.C. ~ 1491, the EqualAccess, to JusticeAct, 28 U.S.C. § 2412,

as amended, or at common law. /

FTL, NWI, the FTL Entities, the NWI/FTL Successor, the Custodial

Trust, and the Velsicol-Environmental Trust~und reserve all

Kights~ relating .to en.forcement ~of the requirements of-this .............

Agreement.

c. (i) The United States, on-behalf of EPA, DOI,

NOAA, NRC, and DOJ (on behalf of EPA, DOI, NOAA, and NRC), and

the Statescovenant not to bring a civil judicial Or civil

administrative action against Velsicol under CERCLA §~ 106 and

107, RCRA ~ 7003, AEA ~ 62, 161, 232, and 234, and similar state
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,....

-~tatutes With-..-respect £u-the:-Seve,-. Facilities. -NotwiLhstanding --- .....

~=~: ~:~ ~.:/-F ~t~e ~bc~.~:~?-~ 6 ~.~U,~ed~:’Sta~e~¯ ~.-anel~:th~::!"S~-~te~~mes~,. ~t~: ~ri ~h% ..~...t~)~,~_ ~:i-:~:~::~-~

._     ¯bring a.civil judicial or civil.administrative .action against ......

...-.--.- Ve~sicol .for the .sole~urpose~ of securing the.. recovery.for
. ......... ¯

insurance proceeds under the insurance policies described in

¯ :Paragraphs 6 or 8 above or for-anyadditlonalpayment requiredby

Paragraph 15. The United State.s and the-States reserve all:

rights relating to enforcement~ofthe..requirementsofthis

Agreement or liability for¯any disposals of waste material at or

transportation of¯waste material to the¯Seven Facilities by

Velsicol after February 28, 2002. The United. States and, the

States reserve all rights against Velsicol for any facility other

than the Seven Facilities, including all A&I Facilities.

Notwithstanding anything to the contrary above, the covenant not

to sue Velsicol will not apply to that portion of the Tennessee

Products Superfund Facility that incorporates the Chattanooga

Creek and its flood plain. However, the covenant not to sue does

apply to the part of.the-Residue-Hil! .and/or Tennessee Products .

~Fac~lity known"as .the South.TCQal TarMound,--whichis to2be.-owned-

by the Custodial Trustee. The United States and Velsicol have¯

contemporaneously herewith enteredinto:the .proposed.EPA Region 4

Settlement, which includes, inter ali___aa, a resolution of and

payment towards EPA’s past cost claims for the Hardeman and

Residue Hill Facilities. and towards EPA’s costclaims for the

¯ Tennessee Products Superfund Facility. Notwithstanding the
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-covenant nottosue velsicol inthis-Agreement, the"~United.~States

.... 4 Zettlement._against Velsicol .... ~£withstanding ._any other ...

.- provisions ~f this .Agreement.,- the..aDove ..covenants not .to. sue._ .

Velsicol will not apply to any Facilities in-or near Marsha~l,

Illinois outside of the physica-l.~boundaries of "the Marshall 23

|

Acre Facility as defined in this Agreement and shall not affect

--any consent.decrees for such Facilities: .Theterms-of the

covenant not to sue Velsicol, and any limitations applicable

~thereto, shall_be in addition to/ and shall have no effect upon

the scope of the release by Velsicol of NWI,¯FTL, the NWI/FTL

Successor, and the FTL Protected Entities, or upon the scope of

the Bankruptcy Court’s order confirming the Plan of

.Reorganization or upon the scope of the United States" and the

States" covenants not to sue NWI, FTL, the NWi/FTL Successor, and

the FTL Protected Entities.

(ii) The United States, States, and ~elsicol

-agree that the terms~ Of this.Agreement.-relatingto,~elsicol are

.... based on.its.limited ability.to,pay. Thesepar£iestherefore ..

stipulate that but for Velsicol’s limited ability to pay,

Velsicol’s liability to the United.States..and.:the States for the

Seven Facilities may be beyond the at least.$30 million to be

paid pursuant to this ability to pay settlement. Therefore, in

the event that Velsicol files or becomes subject to a petition

for relief under the Bankruptcy Code at any time. on or before
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--December~I, ’2009 and $30 million has not been or is not paid to

¯ ~L~; i-b.-.-f~h~:=./~ ~s£~ad.count~.-’the~.~Jh
ited -St:at~--:-and: the-<~ates--.~aTf:_.as:se r:£.)-.-~2~ f--~i-: =i~-~-

additional .rights an~la.ims~ against Velsicol_ and_~pplicable .......

..... ..-provisions .of- the Bankruptcy-Code.and .applicable non-bankruptcy .....

law shall govern their rights against velsicol. (Nothing in the

previous sentence shall permit.-~h.e:=United-States"or the States to

assert additional rights or claims against NWI, FTL, the FTL

Protected Entities, the-NWI/FTL Successor, or the Custodial

Trust.) Velsicol has submitted information to the United States

-and the States about its ability to pay and financial

circumstances that it. represents and warrants was materially

correct and complete when. provided and continues to be materially

correct and complete through the Execution Date. Velsicol shall

immediatelynotify.the United States in writing if such

information is no longer materially correct and complete at any

time prior to the Effective Date. If any of Velsicol’s

representations and warranties are notmaterially correct and

"-.: . .

complete-through the Effe-ctiveJ)ate, theUnited States" and the

....... ......._States’. co~enantsnOtto.sue VeTsicol shallhaveno ¯force and

effect.

d. Velsicol covenants~not-.to sue..the..UnitedStates and

the States and all of their departments, :agencies, .and

instrumentalities for contribution or response costs or Natural

Resource Damages, or reimbursement with respect to the Seven

Facilities, including but not limited to:
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- ~: ........... ’ (i) any direct or indirect- Claim -for reimbUrsement

the .-Internal Revenue .Code, .26._ U.S.C. __ ~ 95.07) through CERCLA

..... Sections 106(b) (2.).,. 107, -Iii.~. 112., 113 or any .o.ther...p~o~isi0n of .....

law or similar Funds of the States; .~. .....

(ii) any claims- again~t.-:th~-"g~ited--States or the

States, and-any of their departments, agencies, and

-instrumentalities-under CERCLA Sections 107 or 113 or similar

state statutes related to the Seven Facilities; and

(iii) any-claims arising out of response actions

at-or in connection with the Seven Facilities, including any

claim under the United States Constitution, the Constitutions of

the States, the Tucker Act, 28 U.S.C. ~ 1491, the Equal Access to

JusticeAct, 28 U]S.C. ~ 2412, as amended,or at common law.

Velsicol reserves all.rights, relating to enforcementof the

requirements of this Agreement.

e. Velsicol releasesand waives .any and all claims or

causes.of action,- whether-foreseen, or-unforeseen, known or.

..~ ...... unknoWn,..conaingent.or _liquidated-or-otherwis~agains£NWI, ETL, .....

the NWI/FTL Successor, the Custodial Trust, the Velsicol

Environmental~rust Fund,.the FTL-Entities.,...the FTL Protected

Entities, CEC {except, without limiting the.applicability of the

covenants not to sue, contribution protection and other

provisions of this Settlement Agreement, Velsicol may retain the

right to assert against CEC any claim that (i) is permitted to be
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’:"-asserted by’the State ofMichigan a~d is assertedbythe Sta£e of

 nd. :r

.cla~against..,~elsicol)_,_.and their successors, assigns, .........

--- ..... :-.employees,.-of.ficers-,..directors,.agents,._.alttorneys, and

contractors, including bu£:notlimit~d to ~nysuch claims with

respect to the Seven Facilities, the-~A-&I F.acilit~es, the A&I

Agreement, :any other agreement with FTL.~ NWI, or any FTL Entity

-or-FTL Protected .Entity, or otherwise-~-.Veisicol hereby withdraws

with prejudice any and all proofs of claim filed by it in the

chapter Ii cases of FTL, NWI, and the FTL Entities, all of which

shall be expunged. Velsicol will not object to (i) a motion for

an order from the Bankruptcy Court approving this Agreement and

(ii) any Plan of Reorganization and Confirmation Order which give

effect to this Agreement. NWI, FTL, NWI/FTL Successor, the

Custodial Trust, the FTL Entities, the FTL Protected Entities,

and CEC (except, as to CEC only, with respect to claims brought

:by the State of Michigan against CEC, as to which Velsicol

.... " reserves~all rightsand defenses) release and. waive any and all

¯ .. ...... :claims-o~-c~usesof~cti~n~-whetherfore~eenor unforeseen,known

- orunknown, contingent or liquidated or otherwise against

Velsicol, each other, andtheir .successors, .assigns, employees,

officers, directors, agents, attorneys, and contractors,

including but not limited to any claims with respect to the Seven

Facilities, the A&I Facilities, the A&I Agreement, any other

agreement with Velsicol or otherwise. Notwithstanding the above,
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"Ve~sicol,NWl, FTL, [heNWl/FTLSUccessor/the Custodial Trust.,--         ~-

.~ ...right. to. enfor.ce the.r.equiremenhs of.this Agreement applicable to . ....

.... - : them against:each :other. :.. :..    . ........

f.. Notwithstanding.any.provisionoof. this Agreement,

the United States and the States. retain allaccess authorities

and rights.and information~gathering authorities and-rights with

respect to the "Seven-Facilities. and the A&I Facilities, including

¯ enforcement authorities related thereto, under CERCLA and any

other applicable statute or regulations. Nothing in this

Agreement shall be deemed to limit the authority of the United

States or the States to take response action under Section 104 of

CERCLA, 42 U..S.C. § 9604, or any other applicable law or

regulation, or to alter-the applicable legal principles governing

jludiciai review of any action taken bythe United States or the

States pursuant to that authority. Nothing in this Agreement

shall excuse the Custodial Trust from any disclosure or

notification requirements imposedbyCERCLA or any other

...... . ~app:licable >~ederal or state la~ ori~-regulation~. " Nothing in this    "     -

Agreement shall be deemed to constitute preauthorization of a

claim within the meaning of Section iii of CERCLA, 42 U.S.C. §

9611, or 40 C.F.R. ~ 300. 700(d).

15. Additional Payment BF Velsicol. Through this

Agreement, the Trust Accounts will be paid certain funds from the

Illinois Insurance Litigation and distributions on account of the
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l

- Velsicol~Preferred Shares and Velsicol may direct a transferof

..... . ~elsicol..Environmental ~rust ~und exceeding $2 million., To the

" extent ~hat the TrustAccounts ha~e not receive~_$30 million from

the Illinois Insurance-Litigation and-distributions on account of

the Velsicol Preferred Shares and-.any, t.ransfer~ from the VelsicOl

Environmental Trust Fund by December 31, 2004 (October i, 2005 in

the event the deadline has been extended unde[ Paragraph 7),

-Velsicol (or its successor if the company is sold) agrees to pay

by December 31/~2004 (October i, 2005.in the event the deadline

has been extended under Paragraph 7)the difference between the

amounts recovered by the Trust Accounts from such sources and $30

million. (Payments.from such sources that are used to pay

attorney’s or insurance recovery outside consulting fees and

’expenses do not count towards the $30 million.) If $30 million

has.not been received, the Governmental Parties may seek to

’ -enforce Velsicol’s agreement to pay the difference. Nothing in

this ~greement.shall preclude Velsicol from requesting that the

" _ ~United-Stat~s orthe-States enterintoan ability-to pay

settlement with Velsicol with respect to this liability in

-accordance with any applicable policies. To theextent that

thereafter, additional recoveries would ¯be paid to the Trust

Accounts on account of Illinois Insurance Litigation proceeds or

the Velsicol Preferred Shares under the terms of this Agreement,

such recoveries shall be paid to Velsicol to reimburse it for any
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..                                   "4 .

-       payment"that it hasmade Co bring-the Trust Account recovery to .-      ’.

.... recove=ies.shall_.he_.paid as.provided_in..~aragraph.3 of/this ....

...... :Agreement-..to..~he~Trust.Acco.unts... ~ntil..s.uch time _as ..the.Trust

Accounts havereceived the am~untxequired.by-this Paragraph,.

Velsicol shall provide the UnitedStates,.~nd the States.with

annual balance sheets, statements of operations and cash flows,

"- -.budgets, or any other requested financial information that wosld

assist them in evaluating and monitoring Velsicol’s ongoing

ability to paF.

16. Contribution Protection/ Credits To Site Accounts/

Third.Parties.

a. FTL, NWI~ the NWI/FTL Successor, the Custodial

Trust, the Velsicol Environmental Trust Fund, the Trustees"

officers and directors, the. FTL Entities, the FTL Protected

Entities, and Velsicol have resolved their liability under CERCLA

and similar state statutes to the United States and the States as

.~ .... providedherein and are entitledto protection fromcontribution

.~..~ ..........actions Qr cl~im~asprovided by CERCLA ~-l13(f) (2) for matters .- " ....

addressed by this Agreement. Matters addressed by this Agreement

forpurposes of contribution protection.fo.r. Velsicol include all

claims or causes of action under CERCLA ~§.i06 and 107, and RCRA

7003, and similar state statutes for injunctive relief and

response costs and Natural Resource Damages related to the Seven

Facilities. Matters addressed by this Agreement for purposes of
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. .

.... contribution protection4forNWl, FTL,.theI~WI/FTL Successor, the      --

~.h%.~.~~-T..~s.£~ ~e/.~el~ ico~n~i-r~n~e.nta! ;@Trust-’ ~nd> ~ -b .he. ~: i’.- i ~q~. :f......::~-~: __~.

....... ¯ - Trustees" Officers. and_directors,, the_FTLEntities,.and.the.FTL _

.......... Protected Entities.~-wi-ll .include all.~.laims or.__causes._of action ._

for. all matters subject tothe, covenant not .to’ sue such-persons

or:entities. .-~--.:..~.    - ........ " ..........

b. 0nly the amountof payments actually received by

EPA under this Agreement for a particular Facility shallbe¯

credited by EPA to its account forthat Site, which credit shall

reduce the¯liability of n0n-settling potentially responsible

parties to EPA for £ha£ Site by the amount .of the credit,    Only

the amount of payments actually received.by a State under this

Agreement for a particular Facility shall be credited by the

State to its account for that Site, which credit shall reduce the

liability of non-settling potentially responsible parties to the

State for that Site by the amount of the credit, only the amount

of payments actually received by DOI or NOAA under this Agreement

.for a particular Facility shall be credited by DOI or NOAA to its

__~ccQunt..fQr.~hat..Site,..which credit shall reduce theliability of

non-settling potentially responsible parties to DOI or NOAA for

that Site by the amount of the credit.

c. Except as expressly stated herein nothing in this

Agreement shall be construed to create any rights in, or grant

any cause of action to, any person-not a signatory to this

Agreement.
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¯ ¯-. .    - - .

.... 17;

¯ .~ ..

Consent Decrees/H0ilvwood Dump Facilit~y Trust Fund/
°

¯ "~ ~-"’- ’~.~’~ ~    ":"; "" " ~ .’~ 1.~ 7.. " " ’.. . ""    . " " " - - - - ’, - - "............ ~s~mme _.ti_D.~_ .~ent:ron-/Ve-ls:ico~/-:Berry s. Creek. :,Facility :. :.

Con~ribution_.:Riqht~. The.Parties.who-are.parties to..any Consent

Decree-.or.~udicial. Stipulations:.for the._.S~ven.Facilities_shall

seek appropriate¯ modifications or-termina£ions to such Consent

Decrees or judicial Stipulations"..t~o.;make:them-consistent.wi£h

this Agreement, which would include seeking-to cause .them to be

-̄ reissued with-the Custodial Trust as. the defendant (consistent

with the terms and limitations of this Agreement and limited to

the extent of available funds or funds to be received in such

Facility’s Trust Account) £o the extent that any such Consent

Decree(s) shall have any ongoing obligitions for performance.

Any proposed modifications shall be subject to the objections of

non-parties to this Agreement and approval of the supervising

courts. Prior to lodging of this Agreement, Velsicol shall seek

-to modify the Hollywood Dump Facility Trust¯Agreement and

Participation Agreement so that upon the Effective Date of this

.... Agreement and .the approval ofthe supervising court, the

" Custodial Trust.will besubstitutedfor-Ve~sicol(i~-amann~r.

. consistent with this Agreement) and succeed to all lights of

Velsicol relating to the Hollywood- Dump Facility Trust Fund.

Velsicol, NWI, and FTL hereby assign any rights of contribution

or receivables against third parties relating to the

Ventron/Velsicol/Berry’s Creek Facility to the NWI/FTL Successor

- 68 -



...... -.who shail~:lace-any-monies received therefor into the-relevant .... -

--~i.~i~b~co.fnlts-for:the.--.~rUst~ccoun~-fOr.~t~h~t-:.:Faci/ity. -::.:~.-~.~=-.q~7-L.~:~.~-:7.=.-~.

.......... _!8....-=_~roofsof Claim. The proofs of claim against NWI,.FTL,

......... (and-any..other F~L.~ntity._against waich...a..proof iof claim.was ....

fi~ed) of the United states on behalf of EPA, DOI, NOAA, NRC, and

DOJ (on behalf of EPA, DOI, NOAA~---and...NRC).; the-.-~tates on behalf

of their agencies administering environmental laws, and Velsicol

-    -on dts own behalf or on behalf of the States, or any agency of

any of them, EPA, DOI, NOAA, NRC, and DOJ (on behalf of EPA, DOI,

NOAA, and NRC), are withdrawn with prejudice and expunged upon

the Effective Date of this Agreement, except for theclaims

allowed pursuant to ParagrAph 4 and the Governmental Parties

shall not be entitled to any distributions other than those

provided for herein, including but not limited toParagraphs 3,

4, 6, 7, 8, Ii, and 13 hereof.

19. Owner/Operator Status, The United States, the States,

-.FTL, NWI, the FTL Entities, the NWI/FTL Successor, Velsicol, and

any creditors of NWI or FTL entitled.to receive contingent

.. .L-payments underthis-Agreement~hal~not-be-deemed-to-b9 an owner, .~

operator, trustee, partner, agent, shareholder, officer, or

director of the Custodial Trust or owner~-or operator of the Seven

Facilities on account of this-Agreement or actions contemplated

thereby (except that the NWI/FTL Successor can become the owner

of the Seven Facilities solely as provided in Paragraph 2(g)

hereof).    The United States, the States, the FTL Entities,
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Velsicol, and any creditors of NWlor FTLientitled to-receive

.... be ..an owner, _opera£or_, trustee, _partner, agent,, shareholder, ¯

..... - ...... o~icer,.ordirec£or__of the N~I/FTL_Successor_on .account of ~his.

Agreement or actions contempla6ed thereby~ .....

20. Trustee Liability~-T~e~:~ustmdia~ Trustee, Velsicol

Fund Trustee, and the NWI/FTL Successor Trustee and their

officers anddirectors shall not be personally liable unless t~e

Bankruptcy Court finds that they were grossly negligent or

-committed willful misconduCt in relation to the Trustee’s duties. ~¯

The Trustee Corporation’s officers and directors-shall be

¯ indemnified (and any judgment and costs of defense shall be paid

without the officers and directors having to first pay from their

own funds) for any persona! liability or costs of defense unless

the Bankruptcy Court. finds that they were grossly negligent or

committed willful misconduct in relation to the Trustee’s duties.

This indemnification shall be limited to funds in the

administrative Trust Accounts or,-if such-funds are:inadequate,

_froma:spec£fic-Trust Account:for the Facility-rel~tedto the ..........

liability.

21 Plan of Reorqanization, .Confirmation Order, and A&I

Agreement. The Plan of Reorganization incorporates this

Agreement. FTL and NWI will request appropriate findings and

rulings in the Confirmation Order that are consistent with and

conform to the terms and requirements of this Agreement. FTL
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- :shal~provide fgr and propose a ConfirmationOrder that reflects

~-~:!.’~ ~ ~i~:~-~dkd:~_g- 6~e’~-Admini~t~a~-~!~ ~m ~1 l~wed:::-~-n~te~ :~ ~ar~ .aph-- ~tl-y ~....r~

4.(a)...0f ~he Agreementas well as.full payment of the .resolved .. .........

--claims of John. Noel, .NQel.&~Associates, .and..CEC. FTL~shall .._

propose a. Confirmation Order. which provides that notwithstanding.

anything to the contrary in the~.glan.of..Reorganization: (I) the

NWI/FTL Successor will not need to object to creditor claims

- :against NWI or litigate pending, objections £o creditorclaims

unless and until it determines that there are likely to be

sufficient assets to make payments towards such creditor iclaims;

..(2) the NWI/FTL Successor shall not abandon all or part of the

Seven Facilities without the consent of the United States and the

State in which such Facility is located; (3) except as expressly

permitted under the Settlement Agreement, all persons and -.

entities shall be enjoined from making any claim against the

NWI/FTL Successor, the Custodial Trust, and the Velsicol

Environmental Trust Fund (and their officers and directors) or

-the assets held therein or thereby that aroseprior¯to the

effective-dat~-of the-Planof Reorganization;and (4)~that there-

will be no distribution on account of claims that NWI and FTL

hold against each other or that the FTL gntities~hold against

against NWI and FTL. The Plan of Reorganization or the

Confirmation Order shall provide thatclaims for indemnification

or contribution against NWI or FTL (not otherwise barred by the

contribution protection provisions of Paragraph 16 or by the
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..... other-covenants and releases-provided-:hereunder or "otherwise.)

~f: ?~::::=:!~: ~e~ :been-i i~da~-ed ~a ~ :-~ f. :~{4~e ~E- ~-[~e~t ~e-:D~-=~d:-~eQme-~-?i~-!/--.:- P

liquidated, after:the._Effective_,Date,, shall, be trea£ed:-as general .........

...... unsecured.claimsagainst_l~WI._:The Dnited..S£ates_shall..have_the ........

right to consent to the assumption and/or .assignment of any and

all executory contracts and unexpired ~eases:--:wh~ch are proposed

to be assumed .by FTL (and not assigned by FTL to either amember

of Reorganized Fruit of the Loom or FOL_Liquidation Trust, as

such terms are defined in the Plan of Reorganization) or which

are proposed to be assigned by any member of Fruit of the Loom to

any of NWI Successor, FTL, and the Custodial Trust. The Parties

agree not to oppose the Confirmation Order or any other orde= Of

the Bankruptcy Court in connection with the approval of this

Agreement or the Confirmation of the Planof Reorganization, as

amended, that is consistent with this Agreement and which

provides, among other things, for the substantive consolidation

of the estates of the FTL Entities and for the liquidation of NWI

--    :andFTLseparately from the consolidated reorganization and/or~

_~liq~datiDn--.~f-the-~therFTL~:Entit~es~ .... The Governmentai-Part~es

reserve the right to object to any matter not addressed by this

Agreement. Upon the Effective Date of this-:Agreement, and

notwithstanding any prior order of the Bankruptcy Court approving

the rejection of the A&I Agreement, the Parties hereto agree that

any deemed breach of the A&~ Agreement by reason of such order

shall be waived and the A&I Agreement shall be assumed by FTL and
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....... -~he"FTL/NWI SUccessor -as successo.r to -NWI,- as -modified-to conform

,’2 :/.~i-2~t :2~0~..-.~/l~rm~si’on~ _ hero fs:-~-for.:the--~-i .e.~:pg-rpose =o f:secg~£ng:-~he:~-.-:’-.: ~--:-~--..-’j.-

.. __ .recovery.-.of...insurance proceeds ..under.. the ¯insurance¯ polic.ies ...... .

....... described.-, in .-Paragraph 8:: and. without, giving.:rise_ .to~ any claim for . . .

damages as a result of such assumption, it being agreed by all "

Parties hereto that the cure :samoun~i~5or..the .assumption of the A&I

Agreement shal’l be $0 (no dollars). Pnrsuant to the terms of .

thins Agreement, .NWI., ~I’L, and Velsicol each agree that the A&I

Agreement is hereby modified to provide that, notwithstanding

anything in the A&I Agreement.. to the contrary: (i) the FTL, NWI,

and the NWI/FTL Successor’s financial liabilities. under the A&I

Agreementas modified shall be strictly limited to the expressly

stated obligations and responsibilities of the NWI/FTL Successor

(and FTL, as subsidiary of the NWI/FTL Successor, as applicable)

relating to the Seven Facilities,the A&I Facilities, and the~PLL

Policy as set forth in this Agreement, (ii) in no event shall

1

Velsicol (or any otherparty or third party) have any claims, or

.rights againstFTL, NWi,~-the NWl:/FTL-Successor, the custodial

...... ~rust,i..Qr_.=the..Vels.ico~-Environmental-Trust Fund-as-a~ result of

this provision or the modified A&I Agreement except that the

Parties to this Agreement shall have-the-right-to.enforce the

modified A&I Agreement-consistent with the terms and conditions

of this Agreement and solely to the extent that this Agreement

give such Party the right to enforce a particular provision of

this Agreement, (iii) in no event shall the liability of FTL, NWI
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-    " .... or the"NWI/FTL Successor for anyFacility exceed the-express :"-

F"[~ -[!:~ ~bI~,~a~ibns~.~ f’i..FTL~ :-.%[W. I~~o~ ~ NW~f FTL--S%~c~s. .sD~:. ~er =sueh.[~FaG~!~ty-~=5=-,_=...-. :.:!:~,..

under this.agreement.,. (iv) in no. event shall said. financial

-liabilities..hereunder..exceedu.Qr_/ie_satisfied other, than by the:

actual insurance recoveries, if .any,.’underthe PLL PoliGy and the

Velsicol PLL Policy, whic~ reco~eries..:by FTL.-~rNWI/FTL Successor

shall be deposited .and disbursed inaccordance-with the terms of

Paragraph 8 of this Agreement-, (v) in no event .shall .this

provision create, reinstate or cause any liability whatsoever in

any of the FTL Entities or the FTL Protected Entities, .and (vi)

in no event shall the modified A&I Agreement require any

performance on the part of FTL, NWI, or any FTL Entity or FTL

Protected Entity with respect .to the care and maintenance of any

of the properties, or facilities covered by the A&I Agreement. By

operationof the Plan of Reorganization,thelimited liability Of

NWI in relation to the aforesaid modified A&I Agreement liability

and any and all rights of NWI and/or FTL to recover insurance

-. proceeds (under..the-insurance policies.described herein) for

.monies eit~er-’mf them-have-paid-underthe~&I~greementshall be

assigned to and vest in the NWI/FTL Successor and the New Capital

Stock of FTL shall be owned by the NWl/FT.L. Successor.
-z

22. Dispute Resolution. The dispute resolution procedures

of this ~aragraph shall be the exclusive mechanism to resolve

disputes arising under or with respect to this Agreement,

However, the procedures, set forth in this Section shall not apply
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¯ .~:"

--Coactions by theGovernmental Parties toenforce.obligations

..~ith this_Paragraph, ..

....... . ..... a_:..Informal.Dispute.Resolution Period.~ Any Parties (or.

theaWI/FTL Successor Trustee,~.Custodia!-Wrustee, or velsicol

Fund Trustee) to this Agreement:wi~ha:dispu£e-concerning the

meaning, application or implementation of this Agreement shall

aftempt to resolve expeditiously-such d~spute. Anyoneseeking

dispute resolution first shall provide the Parties andthe

relevant Trustees with.an "Informal Notice .of Dispute" in writing

andrequest aninformal dispute resolution period, Which shall

not exceed thirty (30) days unless the parties agree otherwise in

writing.
(¯

b. ~mployment of Neutral Mediator. After twenty (20)

¯ ¯+daysof thefiling Of an InformalNotice of Dispute, any Party or

. . ..+

¯ Trustee to the dispute may, byproviding notice in writing,

request the employment of a neutral mediator to be selected¯by

agreement Qf:theParties/Trustees to.the dispute. Any mediation

shall-:-not’-lastlilonger %h-a~--forty-five-(45) days, unless¯ extended

by written agreement of the Parties/Trustees to the dispute. Any

report, findings,.recommendations, :written~eco~ds, or notes

prepared by the mediator shall not be binding on any party and

shall not be admissible in any legal proceeding. The mediation

process and negotiations shall be treated as compromise

negotiations under Rule 408 of the Federal Rules of Evidence or
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.~---i~-other~applicable~rules Of evidence..

¯
~ 4.’

-The mediator must¯ agree¯ to ~.~

or expert in_any pending or future action relating to thesubject

-~natter. of mediation. -."

c. -If the dispute~is not resolved:~ithin the informal

discussion period,.any Party/Trustee.to..~hed~spute may initiate

formal.dispute-resolution by-giving a written "Formal Notice of

Dispute" to the other Parties/Trustees.

d. Formal dispute resolution-for disputes, shall be

conducted according to the following procedures: Within ten

(i0) days of the service of the Formal Notice of Dispute pursuant

to the preceding paragraph, or such other time as may be agreed

-to by the Parties/Trustees-to the dispute, the Party/Trustee who

¯ gave the notice shall serve on the other Parties/Trustees a

’written statement of the issues in dispute, therelevant facts

upon which the-dispute is based, and factual data, analysis or

opinion supporting its position (hereinafter the "Statement of

Position"), and shall-provide copies of alisupp0rting

idoc~mentat-ion ¯~nl-whi-ch-such~arty/Trustee relies. - - Opposing

Parties/Trustees shall serve their Statements of Position and

copies of supporting documentation withintwenty (20) days after

receipt of the complainingParty’s/Trustee’s Statement of

Position or such other time as may be agreed to by the disputing

Parties. The Parties/Trustees may agree on a schedule for a

reply and sur-reply. In the case of disputes among Governmental
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~f

Parties, ~f the. Parties-are-stillunable to resolve.-t~e dispute,

.. the disputing ~overnmental Parties with authority to resolve the"

.... dispute .whoshall the~mee.t:and resolve the dispute..There shall "

beno judicial review of the dispute reso-lution proc~ss -among

Governmental Parties. In .the.case iof~ ~ispute~involving.one or

more non-Governmental Parties/Trustees, if the ¯Parties/Trustees

are still unable to resolve the dispute, theStatements of

Position shall be presented to the president or chief, officer of

¯ the non-Governmental Party/Trustee and officials of any disputing

Governmental Parties with¯ authority toresolve the dispute who

shall then meet and resolve the dispute. If the dispute still

cannotbe resolved, any Party/Trustee to the dispute may file a

Motion with the Bankruptcy Court to resolve the dispute.

.... 23. Approva!~; Public Comment. This Agreement Will be

lodged with the Bankruptcy Court and submitted by the United

States for pub!ic comment prior to court approval. The United

" ¯States (and the~States if-they have similar public comment

requirements)-res~rves~the~rightto withdraw or-withhold its

consent if the public comments regarding this Agreement disclose

factors or considerations which indicatethat this Agreement is

inappropriate¯, improper, or inadequate. All other Signatories

consent to entry of this Agreement without further notice, except

that this Agreement shall not become effective until FTL’s and

NWI’s participation is approved by the Bankruptcy Court_ FTL and

- 77 -



- NWIwi’ll promptly seek the ¯approval of the Bankruptcy iCourt of

~_-~ =f~C:".~<Se~tr~ int~. i%~his- Agreement--in acco:rdance ~t~ Ban-kru.ptc~_ .

Rule .~019 ..... -The United. States and the States (if they have a

.... ....... -public:comment requirement) .shall no£ify:.the_ Bankruptcy Court Of

- any publiccomments and their response thereto and shall,

assuming they have decided-to go...forward with this Agreement,

file a motion for approval and entry of this Agreement under the

environmental laws.

24. Notices. Whenever, under the terms of this Agreement,

:written notice is required to"be given, or a report or other

document, is required to be sent by one Party to another, it shall

be directed to the individuals at the addresses specified below

.via U.S. mail or overnight mail, unless those individuals or

their, successors give notice of a change of address to the other

parties in writing. ¯ All n0tices and submissions shall be

considered effective upon receipt, unless otherwise provided. ..

As to the United States:

For Overnight Mail:
Environmental Enforcement Section

Environment &.Natural Resources Division
U.S. Department of Justice
1425 New York Ave. NW
Washington, DC 20005
~Ref. DOJ File No. 90-Ii-2-07096

For Regular Mail:
Envi{onmental Enforcement Section
Environment &Natural Resources Division
U.S. Department of Justice
~.O. Box 7611, Ben Franklin Station
Washington, DC 20044
Ref. DOJ File No. 90-11-2-07096
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~Office Of :Enforcement¯ and Compliance

Assurance

¯ 401 M Street, S.W. - Mail Code 2272A
.-Washington, DC 20460

Office of the Solicitor
Division.nf_Conservation & Wildlife

U.S. Department of the Interior

18th & C 3treets, N.W.
Washington, DC 20~40 .......... -

Office of General Counsel
National Oceanic and Atmospheric Association
National Fisheries Service Building
One BlackburnDr.
Gloucester, MA 01930

U.S. Nuclear Regulatory Commission
ATTN: B. Berson, Regional Counsel

-801 Warrenville Road
Lisle, IL 60532

Asto the state of Illinois:

James L. Morgan
Senior Assistant¯Attorney General
Office of the Attorney General
500 S. Second Street
Springfield, Illinois 62706

Manager
Federal Site Remediation Bection
Illinois EPA
1021 North Grand Avenue East
P~O. Box 19276
Springfield, Illinois 62794-9276

As to the State of Michigan:

James L. Stropkai
Assistant AttorneyGeneral
Natural Resources and
Environmental Quality Division

5th Floor South, Constitution Hall
525 West Allegan Street
Lansing, MI 48933
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~cott Cornelius
Michigan Dept. of Environmental Quality.

.... ~ ~t~!~--En~ir~nmen-~l-:ResponseDivision
-- Superfund Section ’

.PO Box 30426
Lansing, MI 48909

As to the State..of New Jersey:

Chief, Hazardous Site ~itigation Section
Department of Law-.and.Public:Safety

_Richard J. Hughes Justice Complex
.25 Market Street
P.O. Box 093
Trenton, NJ 08625-0093

As to the State of. Tennessee:

Commissioner
-Department of EnviroD/nent and Conservation
21st Floor, L&C Tower
401 Church Street
Nashville, Tennessee 37243-0435

As to NWI and FTL:

John J. Ray III
Chief Administrative Officer,

General Counsel and Secretary
Fruit of the Loom, Inc.
200 West Madison Street
Suite 2700
Chicago, IL 60606

With a copy to:

Luc Despins, Esq.
Milbank, Tweed, Hadley & McCloy
One Chase Manhattan Plaza
New York, NY 1000-5-1413

As to Velsicol:

Veisicol Chemical Corporation
10400 W. Higgins Rd.
Suite 600
Rosemont, IL 60018-3713

80 -



-~    25. Modification. ThisAgreement may notbe modi~fed

successors in.interest and. the.approval of the Bankruptcy Court..

¯ 26 ..... Jurisdiction. The Bankruptcy Court has .jurisdiction

.%%

over the subject matter of this action and p~rsonal jurisdic£ion

over the Parties. Solely for the-purposes~of £his Agreement and

without prejudice to the requirements of Paragraph 17 of this

Agneement or the jurisdiction of other courts relating to certain

matters pertaining to the Seven Facilities or A&I Facilities, the

Parties waive all objections and defenses that they may have to

the jurisdiction of the’Court over this Agreement or to venue in

this District, although they reserve the right to file or oppose

the filing of any motion to withdraw reference to the District

Court for the District of Delaware. The Bankruptcy Court shall

retain jurisdiction over the subject matter of this Agreement,

the Parties hereto, the NWI/FTL Successor, the Custodial Trustee,

and the Velsicol Fund Trustee for the duration of the performance

of the terms and provisions of this Agreement for the purpose of

.enab.ling any of the Harties, the NWI/FTL Successor, the Custodial

.Trustee, the Velsicol Fund Trustee, and the third party

beneficiaries to apply to the Court for such further order,

direction, and relief as may be necessary or appropriate for the

construction or interpretation of this Agreement or to effectual

or enforce, compliance with its terms.
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27. ~.Counterparts. This Agreement-may be delivered by.

: : !-/..- ": 2~o~rier~~ i-maib -’:facsimile- or: teleg0p~ ;..~-It:-maJ. be :.-ex~ut~d. in ..... "

counterparts,..each of which shall be deemed to be an original,

and all of. such counterparts taken tQgether shall be deemed to

constitute one. and the same agreement.

28. parties Bound. This.Ag~eement.shallbe binding upon

the Parties and their respective successors and assigns. Any

change in ownership Or corporate status of a Party including, but

not limited to, any transfer of assets or real or personal

property, shall in no way alter such Party’s responsibilities

¯ under this Agreement. There are no third-party beneficiaries of

this Agreement, except for the FTL Entities, the FTL Protected

Entities, the FTL Insured Entities Under the PLL Policy, the

NWI/FTL Successor, the Custodial Trust, the Velsicol

Environmental Trust, and the Trustees" officers and directors,

which are express beneficiaries hereunder but only to the extent

provided¯ herein. The NWI/FTL Successor, the Custodial Trust, and

the Velsicol Environmental Trust shall be third party

beneficiaries ~o enforce-any rights, benefits¯, or-protections

afforded to them in this Agreement.

29. Signatories. The undersigned representatives of a

Party to this Agreement certify that they are fully authorized to

enter into the terms and conditions of this Agreement and to

execute and legally bind such Party to this Agreement.
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30. Severabilit~- In the event that:provisions of this

~--~gre~ment--shall-be d~emed .~nval~d,-i-l~l~-gal~ or--"unenf-oree~able-,~t~e: ~k

validity, legality and enforceabilityof the remaining ~rovisions

io~ the.Agreement shall not in any way be affected or impaired

thereby.

Date: ~- I/.~

F                    

THOMAS L. SANSONETTI
Assistant Attorney General
Environment and Natural
Resources Division
Department of Justice

ALAN S.TENENBAUM
Senior Counsel
Environment and Natural
Resources Division
Department of Justice
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FoR "n-m UNITED ~mT~ ....
""-~:~ViRO~ENTAL pROTECTION AGENC~

By:

Ac~ing Assistant Administrator

Office of Enf-or~ement and
Compliance A~surance

U.S. Environmental
Protection Agency

1200 Pennsylvania Avenue, N.W]
Washington, D.C.    20460-0001

                       K
Attorney-Advisor
Office of Enforcement and

Compliance Assurance
U.S. Environmental

Protection Agency

1200 Pennsylvania Avenue, N°W.
Washington, D.C. 204.60-0001
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. ...~ .:. .... : - . - -.

Date: April 12, 2002

. .~ _

-EORTHE STATE OF ILLINOIS

PEOPLE OFTHE STATE OF ILLINOIS, ex tel.
JAMES E. RYAN, Attorney General       :*:
Of the State of lllin0is,

MATTHEW J. DUNN, Chief
Environmental Enforcement/Asbestos
Litigation Division .......

"mo  DAWS, /,i f
En~ro~e~tal B~eau
ASsistant Attorney General
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.’. i .....¯ :.    "

Date: ~~

FOR THE STATE OF MICHIGAN.

-JENNIFER M- GRANHOLM- .~
Attorney General
State Of Michigan

   

/J ois,a y
~/ Natural Resources and

Environmental Quality Division

........... , ......... v~..
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APIL -i7’ 0+2(ED)II3:40

_- .....i. J~+~.P+.:--., "-

TEL:fi09 984 +9315 P. 002

- ~.._

BY:

DAU~D "SAMSON
..... ATt’Om’~Y C.-:+P.m’Etu~ Oe; :N",zS’+aEt:~mY-.

~atri6i~ E-+.- Stern
Deputy Attorney General
Attorney for New Jersey

-+Department of -Environmental
Protection



.z
¯ ---I    " - .-........

.... =. ..    .:m ,

FOR THE STATE OF-TENNF-~SEE- 2.~:

B "            y:.

/ Commissioner
. .

Department of Envi/onment and Conservation
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T-44S r.izas ~m ~

=.-..
:_".... . ... ................. .~-:-~ ...... ~ ......

F                  OOM, INC-

BYl~r~II " --icer

By: Fguit of Ehe Loom, l~c- i~s sole shareholder
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¯ " ....:--:-~ ..............L..__).. ~.. .’. -. :...:.:.~.. ..

.7"" "

t-~. ~.~. ~_~6.
% , ~--

............... ............. ..........::.,:_ ......: ._. ::..: .~--,?~:.~.!.: :.....-.

FoR VP-L~tCOn.CH~I~-�O~T:rO~ .-

oy.
ARTHUR R. SIGEL ./ "
President-and
Chief W-~ecucive Officer

"I.AWRENC£- M- .~RTMAN       .
Executive ~IceP~esiden~, chief
Fznancial Offlcer,

and Treasurer

.

Date: 3//>/o"~.-

FOR TRUE SPECIALTY CORPORATION

Presldent and
Chief Execdtive Officer

LAW-KENCE M. HARTMAN

Execuc$ve Vice Pres£den~, Chief
Finamcial Officer,

and Treasurer
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-X
In re:

. FRUIT OF THE -LOOM, INC., ’et-al.,

t

IN ~ mrrr!m sTa~s meu~u~-~ cou~r
FOR THE DIS~XCr OF D~Um~

Debtors.

Chapter ii .cases

No. 99-04497 {PJW)

Jointly Administered

Related to Doc. Nos.

4341 and 4740

¯ ORDER, D~DER ii U.S.C. SS 105(a), 363 AND 365 AND

FED. Ro BAHKH. P. 6004, 6006, AND 9019(a) AND UNDER
ENVIRONMENTAL LAWS, APPROVING SETTLEMENT AGREEMENT WITH

(A} VELSICOL CHEMICAL CORPORATION AND TRUE SPECIALTY
CORPORATION, (B) [R~ITED STATES OF AMERICA, AND (C} THE

STATES OF NEW JERSEY, ILLINOIS, MICHIGAN,
AND TENNESSEE, COMPROMISING AND SETTLING CLAIMS

Upon the motion, dated April 5, 2002 (the ~Rule 9019

Motion"), of Debtors NWI-I, Inc., formerly known as Fruit of the

Loom, Inc., a Delaware corporation (~FTL’) and NWI iLand

Management Corp. (~NWI," and toge£her with FTL, the "Settlinq

Part/es"), pursuant to Ii U.S.C. §§ 105(A), 363, and 365 And

Fed: R. Bankr. P. 6004, 6006, and 9019(A}, for the entry of an

Order approving the terms of, and the Settling Parties’entry

into andperformance under, a se£tlement agreement, a copy of

which is annexed to the Motion as Exhibit A, between and among

(A) FTL and NWI, (B) Velsicol Chemical Corporation (’VCC") and

True Specialty Corporation ("TSC"; and together with VCC,

"Velsicol’), and (C} the United States of America (on behalf of

\
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the Environmental Protection Agency (the ~EPA"), the Department

of the Interior, the National Oceanic andAtmospheric

~Administration of the Department 6f Commerce, and the Nuclear

Regulatory Commission) (in such capacity, the ~United States"),

theState of New Jersey, the state of Illinois, the State of

Michigan, and the State of Tennessee (collectively, the

~Governmental Parties"), settling and Compromising all of the

claims of Velsicol, and settling andcompromising the claims of

the Governmental Parties dealt with there±n in the Debtors’

chapter Ii cases (the "Environmental Settlement Agreement")°

"including the assumption of the Revised Velsicol Agreements and

the A&I Agreement, as amended, and the Joint Prosecution

Agreement between NWI and FTL, on the one .hand and Velsicol on

the other hand; and upon the MoUion-of United States (the "US

Motion"~ to approve the Environmental Settlement Agreement under

certain state and federal environmental laws referred to therein

(collectively, the ~Environmental Laws"); and THE COURT FINDING

THAT:

A.    On December 29, 1999, FTL and NWl, together with

30 affiliates (collectively, the ~Debtors") filed voluntary

petitions for relief under II U.S.C. 5§ I01, et. se~. (the

"Bankruptcy Code").

B.    By order entered April 19, 2002 (the

"Confirmation Order’), the Cour5 confirmed the Debtors" Third

NY2 ~ # 445049~’
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Amended Joint Plan of Reorganization (as amended by the

Confirmation Order, the "Plan"), which, among other things

provided for the implementation of the Environmental Settlement

Agreement and for the establishment of a NWI Successor (the

"NWI/FTL Successor Trust") and theCustodial Trust (assuch ’term

is defined in the Plan). Copies of the trust agreements, in

.substantially final form, for the NWI/FTL Successor Trust and

the Custodial Trust were filed as Exhibits H and I,

respectively, to the Plan Supplement filed on April 2, 2002,

pursuant to Section 16.5 of the Plan. Copies of the final form

of the NWI/FTL.Successor Trust Agreement, the Custodial Trust

Agreement, and the Velsicol Environmental Fund Trust Agreement

.(collectively, the ~Trust Agreements"). are attached as-Exhibits "

A, B0 and C, hereto, respectively. The final forms of the

NWI/FTL Successor Trust Agreement and the Custodial Trust

Agreement are in substantially the same form as the forms

included in the Plan Supplement.

C.    On April 30, 2002, pursuant to the terms of the

Plan and the Confirmation Order, the Effective Date (as defined

in the Plan) occurred; however, pursuant to the Plan, the NWI

Effective Date (defined in Section 7.22.6 of the Plan) could not

occur until approval of the Environmental Settlement Agreement.
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D.    On May 2, 2002, theUnited States published

notice of the Environmental Settlement Agreement in the Federal

Register at 67 Fed. Reg. 22,108.

E. The public comment Deriod under the Federal

Register notice extended until June I, 2002 {thirty days after

publication). However, in response to requests for an

extension, the United States extended the public~ comment period

until July 9, 2002 for comments relating to the St. Louis     r

Facilityi Breckenridge Facility, and Hollywood Dump Facility.

F.    The United States also had two public meetings in

response to requests for such a meeting in accordance with

Section 7003(d) of RCRA, 42 U.S.C. § 6973(d) : the public

meetings were held in St. Louis, Michigan on June 19, 2002 and

in Memphis, Tennessee on July 2, 2002.

G.    Notice of each of the Rule 9019 Motion and the US

Motion was good and sufficient under the circumstances and no

other or further notice is required.

H.    The Court has jurisdiction over this matter¯

pursuant to 28 U.S.C. §§ 157 and 1334. This is a core

proceeding pursuant to 28 U.S.C. ~§ 157(B) (2).

I-    The Environmental Settlement Agreement is fair¯

and reasonable, based on the Court’s analysis of (i) the

probability of the Debtors’ success in potential litigation,

(ii) the likely difficulty in collection, (iii) the complexity

1~:~ 44S0497 4
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of the potential litigation with the attending expense,

inconvenience and delay,’and (iv) the paramount interests of the

estates and creditors of the Debtors. The Environmental

Settlement Agreement is fair and reasonable under the

Environmental Laws and is consistent with the Environmental

Laws.

J.    As of the date hereof, all necessary public

comment periods with respecL to the Environmental Settlement

Agreement have expired.

K.    As of the date hereof, all necessary formal

approval processes of the Governmental Parties have been

completed except for the approval sought in the US Motion, and

all necessary Governmental Parties have approved the

Environmen£al Settlement Agreement~ subject only to approvalby

this Court.

L.    Nothing in the Joint Prosecution Agreement purports to

bind Travelersor CNA or to adversely affect their respective

rights, claims and defenses in the Illinois Insurance

Litigation, any other insurance coverage litigation’among the

parties, or with respect to (i) the Agreement of Settlement;

Compromise and Release dated August 14, 1995 between Travelers

and FTL (as defined therein) and (ii) the prepetition Settlement

Agreement and Release entered into with CNA on or about November

12, 1999.
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NOW, THEREFORE, after due deliberation on the Motion;

and good and sufficient ¯cause appearing therefor; it is

ORDERED, ADJUDGED AND DECREED THAT.:

I.    The Motion is granted as set forth herein and all

objections to the Motion which have not been previously

withdrawn are hereby overruled and denied.

2.    Upon the effective date of this Order, each of

the Environmental Settlement Agreement, as clarified by this

Order, and the Joint Prosecution Agreement is hereby approved in

its entirety.

3.    Notwithstanding anything in thisOrder to the

contrary, this Order shall not be effective until the fifth

Business Day after the entry of this Order, which grants

approval of the Environmental Settlement Agreement under the

Bankruptcy Code and under the Environmental LaWs, and shall be

considered a "final order" on that date.

4.    The Environmental Settlement Agreement is hereby

clarified to provide, as requested in the United States"

response to public comments in the US Motion, as follows: (a)

the sole shareholder of each of LePetomane [1, Inc., LePetomane
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Ill, Inc., and 5ePetomane IV, Inc. shall have the same rights as

the officers and directors of such entities under paragraphs

10(b), 10(c),-and 20 of the Environmental Settlement Agreement;

(b) any distributionsreceived by the United States with respect

to its Allowed-Class 4B Claim under the Plan for the St. Louis

Facility shall be deposited in the Velsicol Chemical/St. Louis,

Michigan Site Special Account within the EPA Hazardous Substance

Superfund to be retained and used to conduct or finance response

actions at or in connection with the Site; (c) again with

respect to the St. Louis Facility, if there is any amount

remaining Of the funding under the Environmental Settlement

Agreement which is dedicated to the St. Louis Facility after (i)

response action relating to ongoing releases and (ii) ongoing

operation and maintenance are each addressed or providedfor,

then the United States and the state of Michigan may make an

appropriate allocation of the remaining funding forNatural

Resource Damages with respect to ~he St. Louis Facility; and (d)

the erroneous reference in Paragraph 15 of the.Environmental

Settlement Agreement to $2,000,000 is hereby corrected to

$2,650,000 as provided in £he last sentence of Paragraph ll(a)

of the Environmental Settlement Agreement.

5.    Upon the effective date of this Order, the ¯final

forms of the Trust Agreements, in the forms annexed hereto, are

approved and the selection of LePetomane II, Inc., as trustee
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under the Successor Trust, LePetomane III, Incas trustee under

the Custodial Trust, and LePetomane IV, Inc. as trustee of the

Velsicol Environmental Trust are hereby approved.

6.    Upon the effective date of this Order, the

Settling Parties are authorized to enter into and perform in

accordance with the Environmental Settlement Agreement and the

Joint Prosecution Agreement and execute any documents and take

any actions in furtherance of the transactions contemplated by

the Environmental Settlement Agreement and the Joint Prosecution

Agreement. The Environmental Settlement Agreement and the Joint

Prosecution Agreement each (a) shall inure to the benefit of and

be enforceable by the respective parties thereto and their

respective successors and permitted assigns, expressly including

the NWI/FTL Successor Trust, the Custodial Trust, and the

Velsicol Environmental Fund Trust, and (b) shall be binding upon

and enforceable against the respective parties thereto and their

respective successors and assigns, expressly including the

NWI/FTL Successor Trust, the Custodial Trust, and the Velsicol

Environmental Fund Trust.

7_    Upon the effective date of this Order, each of

the Revised Velsicol Agreements(including the amendment to that

certain letter agreement dated October’6, 1986 by and between

Velsicol and Farley/Northwest Industries Inc., as amended by

that certain letter agreement dated December 31, 1992 by and

NY~:~ 4450497                                                         8

081.2020025140



between Velsicol and NWI) andthe A&I Agreement shall be, and

is, deemed amended to the extent provided in the Environmental

Settlement Agreement.

8-    Upon the effective date of this Order, (a) the

assumption (i) by NWI of the Revised Velsicol Agreements, and

(ii) by each of NWI and FTL of the A&I Agreement (each as

amended as provided in the Environmental SettlementAgreement),

and (b) the assignment of the Revised Velsicol Agreements and

the A&I Agreement (as amended) by NWI to NWI/FTL Successor,: are

hereby approved, and no cure payment is due under any of them.

9.    Upon the effective date of this Order, the

Retention Order is amended to provide that the contingent fee

portion of the compensation under the Retention Order is fixed

at $375,000, and Noel shall be entitled to receive the sum of

$225,000 (which shall be paid by the FOL Liquidation Trust),

after application of the retainer held by Noel of $150,’000, in

full satisfaction and discharge of his contingent fee claim, and

Noel shall have no claim upon the proceeds of the Insurance

Litigation.    FOL Liquidation Trust shall pay the allowed fees

and expenses of the professionals retained by NNI and FTL in the

Chapter ii cases up to the NWI Effective Date in accordance with

the fee procedures established in the Chapter ii case; all

subject to final allowance by the Court.

\
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I0. Upon the effective date of this Order, each and

every proof of claim against any o’r all of NWI or FTL or any

other Debtor. whenever filed, of (a) the United States on behalf

of EPA, United States Department of the Interior, the National

Oceanic and Atmospheric Administration of the Department of

Commerce, the Nuclear RegulatoryCommission, United States

Department of Justice (on behalf of the foregoing United States

departments and agencies), and any successor departments or

agencies of the United states for each of the foregoing

departments and agencies of the United States, (b) the States on

behalf of their agencies administering Environmental Laws, and

(c) Velsicol on its own behalf or on behalf of the ¯United

States, the EPA, or the States, or any agency of any of them,

be, and all of the same hereby are, withdrawn with prejudice and

expunged, ~ for the Allowed GovernmentalClaims; andthe

Governmental Parties shall not be entitled to any distributions

other than the distributions provided for in the Environmental

Settlement Agreement.

ii. Donlin, Recano & Company, Inc.. the Court

appointedClaims Agent in the above-captioned chapter II cases,

is hereby directed to amend the claims registry to reflect the

withdrawal and expungement of each of the foregoing claims,

except the Allowed Governmental Claims and the distributions

provided for in the Environmental Settlement Agreement, and is

NY2:# 4~50497 l0
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further directed to amend the claims registryt0 reflectthe

reduction and allowance of the proofs of claim referred to in

Paragraph I0 hereof, as set forth in the Environmental

Settlement Agreement. This order, and the allowance of claims

as provided herein, supersedes this Court’s order entitled

Order, Under Ii U.S.C. Sections 502(b), 502(�), 503, and 507(a),

Bankruptcy Rule 3007, and Procedure Order, Regarding Certain

Claims Objected to by Fruit of the Loom in Twelfth Omnibus

Objection, dated June 24, 2002 (Docket No. 4644), solely as to

any of the proofs of claim described in paragraph 10 hereof.

12. The NWI Effective Date, as defined in the Plan

and the Confirmation Order, shall be deemed to have occurred on

the effective date of this Order, and the provisions of the Plan

and the Confirmation Order¯applicable to NWI, the NWI Claims and

the stock Of FTL, including, without limitation, Sections 7.22,

14.1, 14.2, 14.3, of the Plan and Paragraphs 41, 42, 43, 67, and

75 of the Confirmation Order, shall be in full force and effect

and no longer subject to any contingency for the occurrence of

the NWI Effective Date. Without limiting the foregoing, as of

the NWI Effective Date, the exculpation provided in Section 14.2

of the Plan and Paragraph 43(g) of the Confirmation Order Shall

expressly apply to NWI, FTL, and their respective directors,

officers, agents, affiliates, employees, accountants, financial

advisors, and authorized representatives.
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13. on the NWI Effective Date, in full satisfaction

and discharge of the Allowed AdministratiMe Expense claims under

Paragraph 4 (a} of the Environmental Settlement Agreement, the

FOL Liquidation Trust shall (a) pay to the Custodial Trust

$5,419 for theBreckenridge Facility; (b) pay to the Successor

Trust the total sum of $3,911,621 to be allocated as follows:

(i) $I,200,000 for the’St. Louis Facility, (ii) $292,395 for the

Residue Hill Facility, (iii} $1,219,226 for the Hardeman

Facility, (iv) $I,000,000 for the Ventron/Velsicol/Berry;s Creek

Facility, and (v) $200,000 for the administrative Trust Account;

and (c) will reserve the sum of $52,500 for Hardeman Facility

¯ response costs after July I, 2002 and prior to the NWI Effective

Date and $7,500 for Residue Hill Facility response costs after

July I, 2002 and prior to the NWI Effective Date. The above

amounts reflect approved deductions of: (i) $16,623 for the

Residue Hill Facility, (ii) $289,685 for the¯Hardeman Facility,

(iii) $9,460 for the Breckenridge Facility, and (iv) the total

$60,000 reserve described in (c) above. Upon receipt of

invoices and advance notice to the United States and State of

Tennessee, the FOL Liquidation Trust shall be authorized to pay

the reserved amounts from the continued reserve account for

approved expenses. Any balance of the reserve account after

payment o£ all invoices for theapproved expenses will be

remitted by the FOL Liquidation Trust to the Successor Trust.

N’t2 : # 44so497 1 2
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The Successor Trust shall have no i~ability for work performed

prior to the NWI Effective Date and the FOL Liquidation Trust

shall have no liability for work perforn~ed on or after the NWI

Effective Date.

14. On the ICWI Effective Date, the parties shall

execute and deliver the Trust Agreements in the forms annexed

hereto and shall deliver the fully executed~Velsicol Agreements.

15. Effective on the NWI Effective Date, the FOL

Liquidation Trust is hereby appointed the attorney-in-fact for

FTL and the Successor Trust solely for the purposes of (a)

filing all tax returns of FTL and NWI (but not the Successor

Trust) for all periods up to and including the NWI Effective

Date and (b)representing FTL in any matters or proceedings

arising from such tax returns in front of any taxing authority,

and in achninistrative or court proceedings.

16. Upon the NWI Effective Date, in accordance with

Paragraph 5 of the Enviror~nental Settlement Agreement and

Paragraphs 42 and 63 of the Confirmation Order, the Successor

Trust shall be substituted for NWI and ~TL in the Illinois

Insurance Litigation, and all of FTL’s and NWI’s interest in the

policies at issue or claims/proceeds at issue in the Illinois

Insurance Litigation shall vest in the Successor Trust.

Pursuant tO the Paragraph 5 of the Environmental Settlement

Agreement, as between the Successor Trust and Velsicol, (a)
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Velsicol shall take the lead in the Illinois insurance

Litigation, and (b) Velsicol and the Successor Trust are

obligated to comply with certain reporting and cooperation

provisions of the Environmental Settlement Agreement.    Except

for the foregoing, nothing in this order is, nor shall it be

deemed to be, a waiver of any nature whatsoever by any party to

£he Illinois Insurance Litigation or any other insurance

coverage litigation among the parties with respect to the

rights, claims and defenses in the Illinois Insurance Litigation

or any other insurance coverage litigation among the parties,

and all such rights, claims, and defenses of all parties thereto

are expressly reserved. Nothing in the Joint Prosecution

Agreement shall, nor shall it be deemed to, bind Traveler~ or

CNA.

17. Notwithstanding Bankruptcy Rules 6004(g) and

6006(d), the parties may consummate the transactions

contemplated by the Environmental Settlement Agreement and the

Joint Prosecution Agreement, including the assumption of the

Revised Velsicol Agreements and the A&I Agreement as amended, in

each instance authorized hereby immediately upon the effective

date Of this Order.
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18. The Court shall retain jUriSdiction to hear and

determine all matters including, without limitation, disputes

arising under the Environmental Settlement Agreement, the Joint

Prosecution Agreement or this Order.

Dated: August 2, 2002

CHIEF UNITED STATES BANKRU    JUD~

ORDER, UNDER II U.$.C. §~ 105 (a),    363 AND 365 AND
FED. R. BANKR. P. 6004,    6006, AND 9019(a) AND DNDER
ENVIRONMENTAL LAWS, APPROVING SETTLEMENT AGREEMENT WITH
(A)    VELSICOL CHEMICAL CORPORATION AND TRUE SPECIALTY

CORPORATION, (B|    UNITED STATES OF AMERICA,    AND    (C) THE

STATES OFNEW JERSEY, ILLINOIS, MICHIGAN,
AND TENNESSEE,    COMPROMISING AND SETTLING CLAIMS
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